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(Testimony of Arthur Gibson.) 

Q. Is it not a fact that on the ground the embank- 
ment, the rise of 8 or 10 feet is about 30 feet north 
of the initial stake of the claim indicated by point 
S, and that it is marked wrong the way you have it 
on the map? 

A. That steep bank does not cross the easterly or 
upper end line of Lyng’s claim. 

Q. Mr. Gibson, did you draw what is marked 
~ “steep bank’’ on there from recollection, or did you 
draw it from survey on the ground? 

A. Well, I measured some of the points on it and 
connected in between, but I didn’t mark off the 
easterly part of it. 

@. A good deal of that is just guesswork and not 
survey at all, a great many of those objects on the 
map? A. I don’t know of any. 

Q. Isn’t it guesswork when you tried to put the 
bank between the initial stake and point U? 

A. There is no bank there. 

Q. Why did you put “‘steep bank’’ there and over 
here, where the willows are? 

A. It slopes off, drops off there. 

(Witness continuing:) I have no independent 
recollection of the ground in that vicinity, as to 
whether there is or 1s not a steep bank running 
directly past and directly north of the initial stakes 
of those two claims. The steep bank does not cross 
the north end line of the Lyng claim. 

@. When did you first survey the ground claimed, 
the way you have it on the map? 

A. September 30, 1902. 
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Q. Did you see the stakes on Sept. 30, 1902, of the 
Grant claim? [122] 

A. Those stakes that I hadn’t previously taken 
account of, I saw. 

Q. Which ones did you read on September 30, 
1902? 

A. The northerly corner of the Grant claim at 
point O. 

Q. What stakes did you find at the point O? 

A. 2x4 pine stake, marked in ink or black paint, 
4, and written with pencil N. E. Corner stake W. N. 
Grant, located January 9, 1899. 

(Witness continuing:) While at the point O, the 
same day, I saw a small willow there. There was a 
large mound, no writing visible on the willow. It 
was identified by Mr. Kingsbury as Grant’s old 
stake. I didn’t read any other stake that day that 
purported to be a Grant claim stake. 

@. Had you prior to that time been to the other 
corners ? As I had. 

@. When had you been to the other corners of the 
Grant claim, or any of them, what dates? 

A. I was to one of the Grant stakes at point P, 
although I didn’t take any note of it, on October 
14, 1901,when I surveyed No. 6 Below Good Luck for 
D. W. McKay. 

@. When were you at the initial stake at point S? 

A. That was September 9, 1902, or a few days sub- 
sequent, during September, 1902. (Witness con- 
tinuing:) I don’t know whether there was a Grant 
stake there or not. J have no record of it. I sur- 
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veyed at the point U on September 9, 1902; there 
Was a 2x4 pine stake marked in ink or black paint 
Figure 2. Marked southwest corner stake, W. N., 
Grant, locator, January 9, 1899. There was another 
mound alongside of it, very close to it at that time, 
about 614 fect. In September, 1902, I surveyed the 
point L being the northeast corner of the Grant 
claim. I found a 2x4 pine stake marked with ink 
or black [123] paint, figure 3, marked with pencil 
S. E. Corner stake W14N. Grant locator, January 9, 
1899. 

Q. Now, Mr. Gibson, does the No. 6 Below Good 
Luck claim as you have it drawn on that map, 
represent the shape of that claim as you surveyed it 
for McKay on the 14th of October, 1901? 

A. No. 

Q. When did you survey the Moonlight or Lyng 
claim first ? 

A. During September I tied in all of the corners; 
during the month of September, 1902, but I did not 
survey it until the early part of October. 

@. Did you ever at any time survey the Moonlight 
claim or the Lyng claim in the shape you have it on 
that map? 

A. Yes, the stakes were identified to me. 

(Witness continuing:) The point R on the map 
represents one of the corners claimed by D. W. Mc- 
Kay at the time I surveyed No. 6 below Good Luck, 
October 14,1901. At that time I surveyed the claim 
Z1 at the letter P, then to the letter R and then down 
to I. At that time I drew a map of the Bob Lyng 
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claim as represented by letters S, U, X, Y and R. 

Q. When was the first time that you ever tied in 
the Moonlight or Lyng claim or drew a map of the 
claim showing it in its present form, U, 8, P, X and 
Ww? 

Mr. SCHOFIELD.—Objected to as wholly imma- 
terial, 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

(Witness continuing:) The willows and objects 
on the map were drawn from recollection of early 
surveys and from present surveys. ‘They show, ap- 
proximately which portions of the claims is covered 
by scattered willows or dense willows. [124] 

Q. When did you survey in or tie in what you have 
marked here ‘‘dense growth of willows’’? 

A. There isn’t any dense growth of willows now, 
that was in the early surveys. 

.Q. The ground in that vicinity is largely covered 
with tailings from winter works, is it not, on the 
surface? 

Mr. COCHRAN.—Objected to as immaterial. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Mr. GILMORE.—We still renew our objection 
that there are many objects on that map that are not 
proven. 

The COURT.—Unless counsel specified some 
particular object, objection overruled. 
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Mr. GILMORE.—I will: specify one of them, and 
that is the so-called Carlson or Nelson location, and 
the further objection that there is a lot of informa- 
tion on that map that there is no record of before the 
Court, and the fact that the Carlson location is a re- 
location of the Nelson Bench, particularly that he 
drew the Carlson claim over the Napa. 

The COURT.—The objection to the offer is over- 
ruled and the map may be received: in evidence and 
marked Plaintiff’s Exhibit ‘‘A.’’ To which ruling 
of the Court the defendants then and there excepted 
and the exception was allowed. 


Redirect. 

I know Mr. Brower and I was recently upon this 
claim with him. He identified some drill holes and 
I tied them in. [125] Referring to Plaintiff’s Ex- 
hibit ‘‘A,”’ the holes are shown at point 2, point 3 and 
point 4. There is another at the upper part of let- 
ter S. indicated by figure 2, and another indicated 
by figure 3, and one indicated by figure 4. I saw 
those drill holes while I was out there with Mr. 
Brower. 

Q@. Were you on this claim in 1904, during the 
time of the construction of the Anvil ditch? 

A. Yes, sir. (Witness continuing:) I surveyed 
for that ditch; the size I don’t just know, be- 
cause in some places it is wider and other places 
narrower. Its approximate capacity is about 
800 or 1000 miner’s inches of water. The water 
of the ditch is used for mining placer claiins 
belonging to the Pioneer Mining Company. I have 
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been familiar with the mining operations car- 
ried on by the Pioneer Company more or less for the 
past eight or ten years in that vicinity. The Pioneer 
Mining Company has been mining by hydraulic 
means. I couldn’t tell when they first commenced 
hydraulicking on No. 1 Bench. I know that a con- 
struction gang was on the ditch commencing con- 
struction work before I completed the survey. The 
Pioneer Mining Company have been mining the 
southwesterly portion of Bench No. 1. I have got 
notes of the amount mined, but I cannot tell on the 
map just how much. I don’t recall whether it was 
actual hydraulic mining or by self-dumper and hoist. 
They used the water from Anvil ditch, but whether 
for sluicing or ground-sluicing, I do not know. They 
have been carrying on their mining operations on the 
southwest portion of Bench No. 1 on a large scale 
for a couple of years taking their water through iron > 
pipes. The iron pipes are designated on Exhibit 
‘‘A’’ and the pipes are correctly represented on the 
map as far as Bench No. 11s concerned. I saw some 
work in the vicinity of the point N at the time I sur- 
veyed in 1902; it was prospect holes; there was a 
[126] prospect hole, 314 feet by 6 feet and 4 feet 
in depth. 

Q. Did you refresh yourself, refresh your memory 
from your field-notes in making the answer that you 
have just made? 

A. In the dimensions of it, yes. 

Q. When were those field-notes made, Art? 

A. At the time of the survey in September, 1902. 
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(Witness continuing:) The prospect hole that I 
described in that neighborhood was about ten feet 
from there, northeasterly, something like that. 

Q. There is a point designated as ‘‘1’’ on this map, 
delineating Bench No. 1 Moonlight; what is there at 
that point, what does that figure ‘‘1’’ represent? 

A. It is an old cut or prospect hole. 

Q. And state whether or not that was designated 
to vou by any one at the time. A. It was. 

Q. By whom? 

Mr. GILMORE.—Objected to as calling for hear- 
say evidence. , 

Mr. COCHRAN.—I am going to follow it up by 
the parties themselves. 

The COURT.—Objection overruled, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

A. By Myr. Stevenson. [127] 

Cross-examination. 

Q. Are you in the employ of the Pioneer Mining 
Company as an engineer? A. Occasionally, yes. 

Q. Are you at the present time? 

A. Yes. (Witness continuing:) I am not under 
a salary and I have not a contract with the Pioneer. 

Q. You put in quite a long time, haven’t you, Mr. 
Gibson, in making maps for this lawsuit for the 
plaintiff? 

A. You might call it a long time; I started on that 
map this fall, but just worked on it now and then 
when I had time to spare. 

(Witness continuing:) I completed Plaintiff’s 
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Exhibit ‘‘A’’ sometime last month; I commenced 
about a month before, something like that, but I 
didn’t work steady. I made the blue-print that was 
attached to Jensen’s deposition before I started on 
that map. 

@. Were you in the employ of the Pioneer Mining 
Company as engineer upon the tunnel? 

A. Yes, sir. (Continuing:) I made three trips to 
one of the tunnels, and four trips to the two tunnels. 
It is not true that I put in the majority of my time 
working for the Pioneer Mining Company, but from 
my time-book I can tell the exact number of days 
that I worked for the Pioneer. I do not put in one- 
third of my entire time working for the Pioneer. 

Q. Now, did you ever make any other map or blue- 
print of the ground in controversy than the map that 
is upon the wall here, Exhibit ‘‘A’’? 

Mr. COCHRAN.—Objected to as immaterial and 
not proper cross-examination. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted [128] and the exception was allowed. 

(Witness continuing:) I first surveyed No. 6 Good 
Luck on October 14, 1901, for D. W. McKay. Mce- 
Kay told me he was one of the owners of the claim. 
He had been working on the ground. He did not 
point out the corners. The man that was with me, 
My. Elliott, pointed them out. I remember Mr. Mc- 
Kay was working out there once when I went out 
there, but he was not working there at the time I 
made the survey. 
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@. Where did you survey the east end of No. 6 
Good Luck, 14th of October, 1901, at what points? 

A. X, Zl, Z2, Pand R. (Witness continuing:) I 
made a map of the claim at that time and delivered 
it to D. W. McKay. 

Q. Please examine the exhibit that I hand you and 
state, if you can, what it is. 

A. That is a copy of the original survey that I 
made for Mr. McKay October 14, 1901. (Continu- 
ing:) It is a blue-print of the original drawing. 

Q. If the corner of No. 6 Good Luck claim or Me- 
Kav Bench was at the point R, would it or would it 
not be within the boundaries of Bench No. 1 as sur- 
veyed by you? A. Yes. 

Q. So that if Bench No. 1 claim was located by Mr. 
Jensen in the form you have it on the map, it would 
overlap part of No. 6 Good Luck or the McKay 
Bench? 

Mr. SCHOFITELD.—Objected to as argumentative. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Mr. GILMORE.—I now offer, if the Court please, 
at this time, the blue-print identified by the witness. 
[129 | 

Mr. COCHRAN.—We object to it on the ground 
that it is irrelevant and immaterial, collateral to any 
issue involved in this case. 

The COURT.—This is offered for the purpose of 
showing the conflict between No. 6 Good Luck and 
me. 17 
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Mr. GILMORE.—Yes, your Honor, and also the 
the additional purpose of showing the true bound- 
aries of No. 6 Good Luck, and to show that Plaintiff’s 
Exhibit ‘‘A’’ is immaterial. 

The COURT.—Objection overruled. The blue- 
print may be marked Defendant’s Exhibit 4. Said 
exhibit being as follows: [180] 
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Q. Now, Mr. Gibson, have you your note-book with 
you of the stake readings made on the 14th of Octo- 
ber, 1901, with reference to the stakes you found at 
points P and R? 

A. I didn’t take all of the stakes. 

@. Have you your note-book which you used that 
day ? 

A. Yes. (Continuing:) I have not got all of the 
stakes that were at those points. At the point P 
I placed a survey stake there 2x4 pine stake. 

Q. What stakes did you find there when you went 
to point P, on the 14th day of October, 1901? 

A. A 116x214 pine stake marked southwest corner 
Bench No. 5. (Continuing:) It represented Bench 
No. 5 Below Good Luck. 

Q. Where does that claim lie? 

Mr. COCHRAN.—Objected to as being irrelevant 
and immaterial. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Q. What other stakes did you find at that point, 
[132] point P, at that time? 

A. A bunch of stakes that did not have any num- 
bering on, No. 6 Bench. (Continuing:) My notes 
did not show how many stakes were in the bunch. 

Q. What did you place there at that point that 
day? 

A. A 2x4 pine stake, scribed SE. Corner Bench 
No. 6, 

Q. Referring to point R on the map, will you 
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please tell me what number that is in your field-notes 
of that survey, Point B'? 

A. That is No. 7 in the note-book. 

@. Will you give me the readings of any stakes 
and monuments taken at point R by you on the 14th 
day of October, 1901? 

A. Well, stake marked Stake No. 4 Olympia 
Placer claim, and another willow, reading illegible. 

(Witness continuing:) My notes do not give the 
size of the stakes that is all the stakes I found there. 
I placed a 2x4 pine stake and scribed it Bench No. 6 
as a corner of Bench No. 6 Below Good Luck, the 
claim I was surveying. I took some stake readings 
northerly from point P, about 450 feet distant, but 
it has nothing to do with this lawsuit. I have now 
given to the Court all the stake readings that were 
made in the vicinity of the points P and R on the 
ground on October 14th, 1901, by myself that I recol- 
lect, or that are noted in my note-book. I next sur- 
veyed on the ieee of Moonlight Springs on May 
27th, 1902. 

Q. What did you survey on May 27th? 

A. The Jerome Fraction. (Continuing:) At that 
time, May 27th, 1902, I surveyed at point W. 

Q. Please read to the Court your stake markings 
from your note-book [133] of all stakes found at 
point W on the 27th of May, 1902. 

A. 2x4 pine stake, marked with pencil SW. cornet 
of the Riparia Placer claim. 

@. What else ? 

A. A 2x4 pine stake marked with pencil No. 2 
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Winter Fraction; Y-inch by 2-inch pine stake, 
marked with blue chalk, northwest corner fraction 
Winter claim on Moonlight creek; willow, no marks; 
a sod mound around four stakes. There was a I4- 
inch by 4-inch pine stake also, but no markings. 
Also a 2x4 pine stake marked with pencil stake No. 4 
SW. corner of J. Fraction, I scribed it S. No. 4 J. F. 

Q. What did that stand for? 

A. Stake No. 4 Jerome Fraction. 

Q. Did you at that time find any stake or mark or 
monument that you personally could identify as a 
corner of Bench No. 1? A. No, sir. 

Q. On that day did you make a survey of point U 
as shown on this map, that is, on May 27th, 19022 

A. Yes, sir. 

Q. Please read to the Court all of the stake mark- 
ings and objects that you saw at that point on the 
27th of May, 1902? 

A. On the southerly stake or the northerly stake? 

@. How far apart are they ? A. 6.7 feet. 

@. Take the southerly group of stakes, they are 
both marked U, are they not? A. Yes, sir. [184] 

Q. Please read them, go ahead and read them? 

A. A 2x4 pine stake, writing illegible, claimed to 
be southeast corner Riparia or No. 1 Moonlight. I 
think my recollection is that the Jerome Fraction 
stakes were all placed there before, but I scribed 
them, 2x4 pine stake. 

Q. What did you scribe them? 

A. 8. No. 3d. F. That was all at that corner. 

Q. Now, take the bunch of stakes 6 feet north of 
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that bunch, at the point U, what stakes did you read 
that day, if any, on the 27th day of May, 19022 

A. 2x4 pine stake, in earth mound, marked 2, 
marked in ink or paint. 

@. Is that the one referred to yesterday as being 
marked in carriage paint, large letter or figure 2 on 
top? 

A. Yes, sir, marked in pencil SW. corner stake, 
W.N. Grant located Jan. 9, 1899. That is all that I 
found. 

(Continuing:) J have a record of the character 
of mounds of the group at the point U. There ap- 
peared to be no mound at the south bunch of stakes, 
but there was a mound of earth around the Grant 
stake but I have no record of the size of it. At that 
time, however, I don’t think the mound was very 
large. At that time I did not survey to the point V 
as shown on the map. I did survey to the point A, 
being the Southwest corner of No. 2 East Fork. 

Q. Please tell the Court what stakes, if any, you 
found at point A on the 27th day of May, 1902? 

A. 34 by 1144 inch pine stake marked with pencil 
Fraction Claim No. 2 Stake. 14-inch by 3-inch pine 
stake, marked with paint No. 3 stake Winter Frac- 
tion; 2x4 pine stake which I scribed S. No. 5 J. F. 
That was the same stake I placed there a year before, 
at the time I [135] surveyed No. 2 East Fork, at 
that time I only marked those stakes with pencil, they 
were not seribed. 

(Witness continuing:) At the point represented 
on the map, Plaintiff’s Exhibit ‘‘A,’’ where the red 
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line and the railroad and the dotted line meet, which 
I have designated with the figure 13, on May 27th, 
1902, there were no stakes, but I erected a stake at 
that point and scribed it S. No.2 J. F., meaning Stake 
No. 2 Jerome Fraction. J did not take any stake 
readings in the vicinity of figure 18. 

Q. What did you eall the point in your field-notes 
shown here on the map, this 13? 

Mr. COCHRAN.—Objected to as immaterial and 
not proper cross-examination. 

The COURT.—I don’t see where the cross-exam- 
ination comes in, Mr. Gilmore, you have established 
a point. 

Mr. GILMORE.—I intend to show that this map, 
Plaintiff’s Exhibit ‘‘A,’’ is not a correct map of the 
claims in that vicinity shown by actual surveys by 
this witness on the ground; that it is not correct in 
any detail outside of the Grant claim and a portion 
of the so-called Bench No. 1; the rest is all fixed up 
for a lawsuit map, and I intend to demonstrate it by 
cross-examination. I want the witness to identify 
this corner so that when I get the notes in evidence 
figure 13 will be shown to represent a certain figure 
in the notes. 

The COURT.—You may proceed. 

A. It is represented by figure 2 in my notes. 
(Continuing:) [136] On May 27th, 1902, I made 
stake readings at the point B. 

Q. What number is B in your field-notes ? 

A. Indicated by figure 1. 

Q. What stakes, if any, did you find at point B on 
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the 27th of May, 1902? 

A. The initial stake of the Jerome Fraction and 
one of No. 2 Kast Fork bearing location notices, each 
one in separate box, a 2x4 pine stake which I seribed 
No. 1 J. F. (Continuing:) I did not make any 
other stake readings in that vicinity on that day. 
The next survey that I made after May 27, 1902, in 
that vicinity, was on September 9th, 1902. 

@. Where was the first place that you began sur- 
veying on September 9th, on any of the claims shown 
on the map, Plaintiff’s Exhibit ‘‘A’’? 

Ae A the groin EL. 

®. Now, read to the Court all of the stakes that 
you found there at the point H, if any, on the 9th or 
between the 9th and the 30th of September, 1902? 

A. Old willow, no writing visible, identified by Mr. 
C. L. Spanggard as Nelson’s stake; 14 inch by 3 inch 
pine board, blank 14 by 3 inch pine board, marked 
with pencil, stake No. 3 Lucky Fraction, May 5, 1902; 
Linch by 144 inch pine stake, 2 with pencil, No. 2 
stake Joney Fraction; 44 by 214 inch pine stake, 
marked with pencil NW. stake, No. 1, couldn’t read 
placer claim; 2x4 pine stake scribed SW. cor. 14x3 
inch pine stake, writing illegible; 14x4 inch pine 
stake, box nailed on same containing location notice, 
writing illegible; 14x1 inch pine, marked with black 
chalk, [137] stake No. 1 SE. Corner, July 29, 
1900, and the balance I could not decipher. 2x4 pine 
stake marked with ink or black paint, No. 5 stake, 
Winter Fraction, SE. Corner initial stake marked 
with pencil SE. Cor. was written on it; x6 inch 
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pine stake, with pencil, initial stake of Jemie Frac- 
tion Claim SW. Corner stake of P. D. Winter, as per 
power of attorney for J. H. McCann, July 5, 1902, 
original location notice for said Fraction was set on 
top of stake. 

@. Now, Mr. Gibson, what number in your field- 
notes of your survey made between the Sth and 30th 
of September, 1902, corresponds to letter G on your 
map, Plaintiff’s Exhibit ‘‘A’’? 

A. The figure 8 represents the point G. 

@. Will you please read the stake markings at 
point G found by you in the survey of September 9th 
to 30th, 1902, at point 8, or point G in your field- 
notes ? 

A. 2-inch square pine stake, scribed SE. Cor. 
marked with pencil E. Carlson; 1x1 inch pine stake 
blank. Old willow, writing illegible and another old 
willow writing illegible. 

(Witness continuing:) JI have no record of the 
size of those willows. A 14x21, stake marked with 
pencil SE. Cor. stake Zero claim; 34x2 inch pine 
stake marked with pencil No. 1 stake Joney Frac- 
tion claim, and the balance I could not decipher; wil- 
low marked with pencil No. 3 NW. Cor. No. 1 Above 
Discovery Bench Fraction 14x21, pine stake marked 
with pencil Stake No. 2 Lucky Fraction, May 5, 1902); 
1%;x2 inch pine stake blank, a mound around it; 2 
inch pine stake scribed S. E. C. and then Napa; drift- 
wood stake, written with pencil but writing illegible. 

The scribed stakes were not survey stakes, they 
had [138] no nail on top in the first place, and 


3906 The Pacfic Coal < Transportation Co. et al. 


(Testimony of Arthur Gibson.) 

they were there when I made my first survey, but I 
don’t know of my own knowledge whether they were 
put there by surveyors or not. 

On the 9th of September I surveyed at the points 
J: and N, as shown on plaintiff’s map, Exhibit ‘‘A.”’ 
The point N is represented in my field-notes by the 
figure 16. 

Q. Will you give the readings of the stakes that 
you found at point N, reading any that you put there 
yourself, on September 9, 1902? 

A. 2-inch square pine stake, scribed NW. Cor. 
Two willows one broken in two, no writing visible on 
either, small stone mound around same. <A 2x2 pine 
stake 2x2 pine stake compare in size, character and 
its inscription with a similar stake found at point G. 
Those stakes were there when I went there in Sep- 
tember 9th. 

Q. When did you survey the point marked J if you 
ever did? 

A. That was surveyed on June 23, 1901, while I 
was surveying No. 2 East Fork claim for Schue and 
Williams. 

Q. Will you please give me the readings that you 
found there on June 23, 1901? 

A. The point J on the map was indicated in my 
field-notes by the figure 5. At that time I did not 
take the size of the stakes or the kind of wood, just 
the inscription as follows: N/\W. corner stake of 
Moonlight claim No. 2, located January 7, 1899, E. O. 
DePue by C. L. Spanggard; another stake marked 
stake No. 2 NW. corner, located January 7, 1899; an- 
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other stake no name given; another stake scribed S— 
4 N. W.C. Napa. 

@. Please give the stake readings at point K as 
found by you [189] in your survey of June 28, 
1901? 

A. One stake with some old writing on it. All IL 
could read was Span. Another stake marked NW. 
Cor. of Excelsior placer mining claim, located Feb. 
7, 1900, by George L. Rhodes. Two stakes, one old 
and one new, with the same markings on. Stake 
scribed S. E. C. E. P. M. C. 

Q. Do you know what that stands for? 

A. Southeast corner Excelsior plaeer mining claim. 

(Witness continuing:) I also found stake No. 2 
of Oakland placer mining claim, southwest corner 
stake, Mrs. M. E, Mourray that was lying on the 
ground. Another stake that was scribed: initial S—1 
N. E. C. of the Napa; that was lying on the ground 
too. 

(). Did you tie any stakes or read them, lying east 
of point L, in the neighborhood of sixty or one hun- 
dred feet? A. I did. 

Q. Will you please tell me what number in your 
field-notes illustrates that point ? 

A. Which point? 

Q. That point I have asked you about, lying from 
60 to 100 feet easterly from the point L? 

A. It is indicated in my field-notes by the figure 
14; and lies 62.9 feet from L. 

@. Will you please read to the Court the stakes 
that you found at that point, as indicated by figure 
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(Testimony of Arthur Gibson.) 
14 in your note-book in September, 1902? 

A. Old willow, no writing visible; it was blazed off 
on two sides; old willow, three face, no writing vis- 
ible; 2x21, pine stake scribed NE. Cor., marked with 
pencil KE. Carlson claim. A stone slab 16x314,x20 
standing up against last named stake; 114x2 inch pine 
[140] stake, that was a new stake, marked with pen- 
cil KE. Carlson NE. Cor. stake. That is all. 

Q. Mr. Gibson, did you ever survey from the point 
14 to the point J as indicated by Plaintiff’s Exhibit 
ae ay &. No, I did net, 

(Witness continuing:) Approximately it is about 
100 feet. I have surveyed the distance between 
points G and H, that distance is 608 feet. 

@. And the place where the Carlson claim is shown 
on this map, Plaintiff’s Exhibit ‘‘A,’’ is 608 feet west 
of where you found the Carlson claim? 

Mr. SCHOFIELD.—Objected to as immaterial. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

@. Did you make any plat of your field-notes illus- 
trating the lines of the different claims that are now 
represented on this map, Plaintiff’s Exhibit ‘‘A,” at 
the time or about the time, you made the survey ? 

A. I did to a certain extent. 

Q. This plat that you have handed me, what page 
is that in your field-book ? 

A. Page 20, book No. 6. 

Mr. GILMORE.—I offer, if the Court please, page 
20 of the witness’ field-book No. 6, together with 
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(Testimony of Arthur Gibson.) 

pages 18, 19, 21, 22 and 23, being the plat identified 
by the witness and the stake readings that the witness 
has referred to in his cross-examination. 

The COURT.—The book will be admitted in evi- 
dence, marked Defendants’ Exhibit 5; the plat re- 
ferred [141] to on page 20 will be received in evi- 
dence and marked Defendants’ Exhibit 6. Said ex- 
hibit being as follows: [142] 
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vs. Pioneer Mining Company. 363 
(Testimony of Arthur Gibson.) 

Q. Now, please examine the blue-print that I hand 
you and state who made the blue-print. 

EF did. 

Q. And state if it was made by you from surveys 
upon the ground of various points, objects and claims 
therein depicted. By Wi, is. 

Mr. GILMORE.—I offer in evidence this blue- 
print, if the Court please, for the purpose of showing 
that the claims depicted on exhibit ‘‘A’’ are not in 
their correct position according to the surveys made 
by the witnesses on the ground. 

Mr. COCHRAN.—We object to it, as not tending 
to contradict the witness, being incompetent, irrele- 
vant and material and not proper cross-examination. 

The COURT.—Objection overruled. Map may be 
received in evidence and marked Defendants’ Ex- 
hibit 7. Said exhibit being as follows: [145] 
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vs. Pioneer Mining Company. 365 
(Testimony of Arthur Gibson.) 

Q. Now, Mr. Gibson, in the plat that has just been 
offered in evidence what points on this map, Plain- 
tiff’s Exhibit ‘‘A,’’ corresponds to the lower end of 
the Carlson claim on the blue-print 2 A. Hand G. 

Q. Now, Mr. Gibson, please examine the exhibit I 
hand you, being a blue-print, and tell me if you know 
what that is? A. Yes, sir. 

Q. Who made that map or blue-print, if you know ? 

A. Idid. [147] 

Q. When did you make it? A. 1902. 

Mr. GIUMORE.—I offer it in evidence, if the 
Court please, for the purpose of showing the Bob 
Lyng or Moonlight claim as surveyed by the witness 
in 1902. 

Mr. SCHOFILELD.—Objected to as incompetent 
and immaterial. Wutness has not stated that it 
shows the boundaries of the Bob Lyng claim. 


The COURT.—The witness drew those lines, if he 
says he made it he ought to know what it represents. 
Unless you can prove those lines are correct, it won’t 
be received. 

Q. Now, does this blue-print represent No. 2 Be- 
low Good Luck as surveyed by you on the 14th of 
October, 1901, for D. W. McKay, the owner? 

A. Yes, sir. 

Q. At what time did you get your information for 
making the Moonlight claim in the shape it is given 
on that plat? A. I never did. 

Q. How did you come to draw it at that time as 
shown here ¢ 
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(Testimony of Arthur Gibson.) 

A. That was left over after I surveyed for D. W. 
McKay. 

@. You made that from guess, did you? 

A, He claimed wp to theme. 

Q. Will you tell me, Mr. Gibson, how you got the 
courses and distances to the fraction of a foot betweer 
the stakes? A. By measuring. 

Q. Oh, then, you did survey it? 

A. I surveyed McKay’s claim. 

(. Did you survey the Bob Lyng’s claim? [148] 

A. No, sir, I did not. 

Q. How did you get the distances from the point of 
the McKay Bench over to what is called the initial 
stake, 209.9 feet? 

A. That is the survey of Bench No. 1 Moonlight. 

q. This course here? A. Yes. 

Q. You got that at the time you surveyed Bench 
No. 1? Ae Wes: 

@. When did you do that? A. September, 1902. 

Q. At that, time did you survey all of the points 
shown on this map? A. No, not at that time. 

@. Did you at that time, or prior to that, on the 
14th of October, 1901, survey to all the points indi- 
cated on this map or blue-print? 

A. Yes, if you include the 30th of September, I did. 

Q. And from this survey that you made did you 
make this map showing No. 6 Good Luck, Moonlight 
claim and Bench No. 1? 

A. Well, the Moonlight claim, as I said, is what 
was left over after I surveyed for McKay. 

Q. That is, the portion that isn’t included within 


vs. Pioneer Mining Company. 367 
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the No. 6 Good Luck, that you marked here, is the 
Moonlight claim? A. No, sir. 

Q. What portion is it? 

The COURT.—The witness I think has said that i 
was left over after he surveyed. [149] 

@. I want to goa little further, did you deliver this 
map to the plaintiff the Pioneer Mining Company, or 
a copy of 11% A. No. 

. Never did? A. Not that I know of. 

Q. Isn’t it a fact that you made a map for the 
Pioneer Mining Company showing the boundaries of 
the Bob Lyng claim just as they are given on this 
plat? A. I don’t think I have. 

Q. Didn’t you give the Pioneer Mining Company 
a copy of it in 1902 or 1903? A. No, sir. 

(). Please examine Defendants’ Exhibit No. 7. 

A. Yes, sir. 

q. And tell me if it was not a fact that Bob Lyng 
and Moonlight claim on the exhibit is identical with 
the Bob Lyng or Moonlight on this one that I hand 
you? 

Mr. SCHOFIELD.—Objected to as incompetent 
and immaterial. 

The COURT.—You have gone far enough, objec- 
tion sustained. To which ruling of the Court the de- 
fendants then and there excepted and the exception 
was allowed. 

Mr. GILMORE.—I offer this blue-print in evi- 
dence, if the Court please, and offer to show that so 
far as the Bob Lyng or Moonlight claim is concerned 
it is an exact copy of Defendants’ Exhibit 7. 
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(Testimony of Arthur Gibson.) 

Mr. COCHRAN.—We resist the offer on the 
ground that [150] itis immaterial and irrelevant. 

The COURT.—The offer is denied. To which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—I ask the clerk to mark the blue- 
print or map offered, Defendants’ Exhibit 8 for Iden- 
tification. 

The COURT.—The clerk may mark it Defendants’ 
Exhibit 8 for Identification. Said map or exhibit be- 
ing as follows: [151] 
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(Testimony of Arthur Gibson.) 

@. Now, Mr. Gibson, is there any claim marked on 
Plaintiff’s Exhibit ‘‘A’’ drawn in deep or black lines 
that correctly represents any claim as surveyed by 
you on the ground, if there is, please tell me which 
one? A. I surveyed them all on that, map. 

Q. Your answer is not responsive, do you under- 
stand the question ? 

A. If you state the corners of any particular claim. 

Q. No, sir, I am referring to the claims as depicted 
here in black lines or letters, is there any claim on 
that map drawn by you from actual surveys on the 
ground ? A. There certainly is. 

Q. Which one? 

A. They are all drawn from actual surveys. 

Q. When did vou ever survey No. 6 Below Good 
Luck in its present form as shown on that map, run- 
ning from Z-1, Z-2, P and Yi? 

Mr. SCHOFIELD.—Objected to as having already 
been gone over. 

The COURT.—Objection sustained, to which rul- 
ing of [153] the Court the defendants then and 
there excepted and the exception was allowed. 

Q. You have taken a great interest in this lawsuit, 
haven’t you? 

A. J always take an interest in my work. 

Q. You attended the taking of depositions in this 
case, did you not? 

A. I did at the request of the attorneys. 

Q. You attended the taking of the deposition of 
Mr. Kingsbury in my office just before the close of 
navigation ? A. I did. 
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Q. And sat alongside of counsel and made sugges- 
tions of what questions to ask, didn’t you? 

A. Made one suggestion and you all jumped on to 
me for it. 

@. And you coached the attorneys did you not with 
information of what to ask Mr. Kingsbury when the 
deposition was taken? 

Mr. LOMEN.—Objected to as incompetent, irrele- 
vant and immaterial and assuming something not in 
evidence. 

The COURT.—Objection sustained. To which 
ruling of the ‘Court the defendants then and there 
excepted and the exception was allowed. 

Q. Did you not coach the attorneys at that time in 
the same deposition for the purpose of informing 
them or giving them questions to ask Mr. Kingsbury ? 

Mr. LOMEN.—Objected to as immaterial, incom 
petent and irrelevant and assuming something not ip 
evidence. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. [154] 

Q. Were you paid for appearing at my office and 
suggesting questions to counsel to ask Mr. Kingsbury 
at the time of the taking of the deposition, at two 
different times ? 

A. Whatever work I do for the Pioneer I charge 
up the time. 

Q. Just answer the question, were you paid or are 
you to get paid for those two days’ work? 

A. I presume I will get paid for what work I do. 
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I always get paid. 
Mr. LOMEN.—Answer the question. 
Q. Do you expect to be paid if you have not al- 


ready been paid? A. Yes, sir. 
Q. Please examine this exhibit that I hand you and 
tell me, if vou know, what it is? A. Weersit: 


@. Do you know what it is? ms Ves, Sir": 

@. Who made it? A. I did. 

Q. And state whether or not it was made from sur- 
veys made by yourself ? A. It was. 

Q. When? A. 1901 and 1902. 

Mr. GILMORE.—I offer this exhibit that I have 
just handed to the witness in evidence. 

Mr. COCHRAN.—We have no objection. 

The COURT.—It may be received in evidence 
marked Defendants’ Exhibit 9. Said exhibit being 
as follows: [155] 
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(Testimony of Arthur Gibson.) 

Q. Do you know Mr. McCumber, the defendant in 
this lawsuit ? #. ido. (Continuing: 
him in September, 1908, he and I alone being pres- 
ent on the ground. 

Q. I will ask you if, while out there on the ground 
in controversy, whether or not you stated to Mr. Me- 
Cumber, ‘‘I cannot understand how the No. 1 Bench 
eould overlap the Moonlight claim or Good Luck 
claim; and the Jerome Fraction is in there too,’’ or 
words in substance to that effect. 

A. No, I never said any such a thing. 

Q. Did you state that in substance to Mr. McCum- 
ber? A. No. 

Redirect Examination. 

Q. What did you say in that conversation, if you 
had any? 

A. Mr. McCumber asked me what my opinion was 
of the fraction between the ‘Moonlight No. 1 and the 
Grant claim, and I told him to stay off the conflict. 
He apparently had a lease on the Grant claim; I told 
him to stay off the conflict and save his money. 

(Continuing:) That was in October, 1908. We 
were standing somewhere there on top of the terrace 
where the cabin is, or below it on the ground in con- 
flict. 

Q. Now, Mr. Gibson, the map, Exhibit 7, was that 
made for the Pioneer Mining Company ? 

Ae No,eir. 

Q. Now, this last exhibit, Defendants’ Exhibit 9, 
state to the Court whether or not Bench Claim No. 1 
Moonlight as shown on that exhibit is any different 
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(Testimony of Arthur Gibson.) 
from the claim as shown upon Plaintiff’s Wxhibit 
A Be 

A. It shows the Moonlight Bench No. 1 exactly as 
surveyedin [157] 1902 asit appears in Plaintiff’s 
Kessinibit °* Aw?’ 

Q. Now, the Carlson location, what represents the 
Carlson location upon that plat, what figures or let- 
ters represent the Carlson location? 

A. H,N, M andG. 

Q. Now, on Defendants’ Exhibit 7, Mr. Gibson, re- 
ferring to what is called the Carlson claim here, what 
do those two triangular lines represent running 
northerly from below where the writing Jemie, Lucky 
or Gaffney Fraction is, what do those lines represent ? 

Mr. GIUMORE.—Objected to as being wholly im- 
material. 

The COURT.—Objection overruled, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

A. The Carlson location as indicated, the Carlson 
lines as J know them on the ground. 

Q. Both lines? ae Wes. 


Recross-examination. 

Q. As you saw them on the ground, you mean now, 
within the last few years? A. No, at that time. 

@. For whom did you make the map marked De- 
fendants’ Exhibit 9? A. What? 

Q. For whom did you make the map marked De- 
fendants’ Exhibit 9? 

A. For Fred Williams and Billy Schue and Rut- 
ter, owners of No. 2 East Fork. [158] 
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(Testimony of Arthur Gibson.) 
Re-Redirect Examination. 

@. You started to state something to Mr. Gilmore 
in relation to some stake that you didn’t testify to, 
do you recall what stake that was, Mr. Gibson? 

A. ME che: 

Q. Just state what stake you referred to and what 
it was and where it was? 

A. It was a stake at 8, an old willow, two face, no 
writing visible, identified by Mr. C. L. Spanggard as 
a Nelson stake. 

Mr. GILMORE.—I move to strike out that part of 
the answer with reference to what Mr. Spanggard 
told him as hearsay and not responsive. 

The COURT.—The motion is denied. To which 
ruling of the Court the defendants then and there ex- 
cepted and the exception was allowed. 


Recross-examination. 

Q. You say that you did not make map, Defend- 
ants’ Exhibit 7 for the Pioneer Mining Company? 

A. No, sir. 

Q. You used that exhibit in your affidavit in the 
case of Pioneer Mining Company vs. J. C. Brown, 
did you not? 

Mr. COCHRAN.—Objected to as immaterial and 
not recross. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. [159] 
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Testimony of Thomas Lyle, for Plaintiff. 


THOMAS LYLE, a witness called on behalf of 
plaintiff, being first duly sworn, testified as follows: 

My name is Thomas Lyle. Ilivein Nome. I have 
lived in Nome twelve and a half years with the ex- 
ception of two winters in 1900 I went out and came 
back in 1901; went out in the fall of 1803 and came 
back in 1904. My business is mining. Have been 
engaged in mining since coming to Nome. I know 
the ground in the vicinity of Moonlight Springs 
somewhat. I know the claim called No. 2 Hast Fork 
of Moonlight. I first knew or became acquainted 
with that claim in June, 1899. Jess Rutter told me 
about the claim. I went out early in June with him 
to do some work, put some drift poles on the claim. 

@. Step up to the map upon the wall, Mr. Lyle, and 
point out to the Court the westerly boundary line. 
(Referring to Plaintiff’s Exhibit ‘‘A.’’) 

A. Right here. 

Q. At BY 

A. Yes, the NW. Corner at C; the SW. Corner at 
A. (Continuing:) I think it was on June 7th, the 
day before the whalers came in, that year, 1899, that 
I went out with Rutter to set other stakes upon that 
ground. At that time I was down to the point 8, be- 
ing the SW. Corner of No. 2 East Fork Moonlight. 
After the stakes were set we came back to that corner. 

Q. Now, state to the Court whether or not you saw 
any other stake or stakes near where you placed the 
southwest corner of No. 2 East Fork Moonlight. 
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A. In going out to the claim, we came to this stake 
here. 

@. Came to a stake where ? 

A. At the SE. Corner of Moonlight No. 1 Bench. 
[160] 

Q. How far was that from where the southwest 
eorner of No. 2 East Fork Moonlight was? 

A. Well, there was no stake at that time at the 
southwest corner of No. 2 Moonlight. 

Q. How far from that stake of Bench No. 1 on 
Moonlight, the southeast corner, did you state the 
southwest corner of No. 2 East Fork Moonlight was? 

A. About 50 or 60 feet. Rutter set the stakes 
there himself. 

(Witness continuing:) He set it in. JI examined 
the stake which I found at the point V; it was a stake 
214 to 3 feet high, blazed on one side with an ax or 
hatchet. 

Q. Did it have any marks upon it? 

A. Marked with black lead pencil SE. Corner No. 
1 Bench Moonlight. 

Q. Now, have you been out on that ground since 
that time ? A. Yes, several times, 

Q. Have you been there recently ? 

A. About six weeks ago. 

Q. ‘State whether or not you were at the southeast 
corner of Bench Claim No. 1 on Moonlight? 

A. Iwas. (Continuing:) I was also at the south- 
west corner of No. 2 on East Fork Moonlight. 

@. State to the Court whether or not the southwest 
corner of No. 1 Bench on Moonlight, as vou saw it 
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about six weeks ago, was in the same position as 
where vou saw it in 1899 on the 7th day of June. 

A. About the same position, as near as I could 
judge, being a long time ago. 

Q. What stake, if any, did you set on the westerly 
boundary line of No. 2 East Fork Moonlight? [161] 

A, Set the northwest corner stake, helped to set 
the initial stake, that is put a new initial stake 
in there in place of the one that was there when we 
went out. 

(Continuing:) We set the initial stake with refer- 
ence to marks of other claims at the point B as 
shown on the map. We lined it off from the south- 
east corner stake of Bench No. 1 Moonlight to a 
stake that was away up on the hillside. 

Q. What stake was that on the hillside? 

A. I didn’t know at that time. 

Q. Did you after? 

A. About a month afterwards I went past that cor- 


I 
Q. Did you ascertain what corner it was? 
Mm, & dad 
@. What corner was it? 
A. Northeast corner Bench No. 1 Moonlight. 
Q. What did vou line that initial stake of Moon- 
light Bench No. 2 with? 

A. Lined it with the east side line of this No. 1 
Moonlight. 

(Witness continuing:) After putting in the initial 
stake there we put in the northeast corner stake of 
No. 2 Moonlight; we also put a stake at the point C. 
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Q. Now, from the point C, where you put this 
stake, could you see from this point here, could you 
see the northeast corner stake of No. 1 Bench? 

A. I could not. 

Q. Why? 

A. On account of a ledge or bank, whichever you 
like to call it, right at the northward of that stake. 

Q. Have you been familiar with this corner stake 
C of No. 2 East Fork Moonlight since? 

A. Yes. [162] 

Q. Is it there yet? 

A. Not the one that I placed there. 

Q@. Is that corner still marked? 

A. That corner as near as I could get to it by that 
bank at the present time. 

Q. Do you know one Andrew Jensen? 

A. I know him by sight, I wasn’t very well ac- 
quainted with him. 

Q. Did you see him in the vicinity of this claim? 

A. I didn’t. 

@. When you were out there in June, 1899, state 
whether or not you saw any work that had been done 
recently near or within the vicinity of where you 
placed the northwest corner stake of Bench No. 2 or 
No. 2 East Fork Moonlight? 

A. To the west. (Continuing:) I saw fresh work, 
it was about between 75 to 100 feet to the west of the 
Northwest corner stake of No. 2: Kast Fork Moon- 
light, and I should say a little to the west of the rail- 
road, where the railroad is at the present time, some- 
where right in this vicinity, near where the figure 1 
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is shown on the map. I was out there one day when 
Captain Hill had an option on No. 2 East Fork Moon- 
light. 

Q. When were you next on the claim after putting 
the stakes on No, 2 Kast Fork Moonlight? 

A. On the 7th of July, 1899. 

Q. How do you fix the date ? 

A. Well, I was bound for Boulder Creek, with a 
man named Tom Duffy; I don’t know as I can fix 
the time by anything. 

(Witness continuing:) We were in the vicinity of 
the claim; we [163] came over down here and 
across over to this bald knoll above the springs and 
then dropped into Anvil about 5 Above. 

@. At that time did you make any examination of 
any stakes of the Moonlight Bench Claim No. 1? 

A. Yes,I did. (Witness continuing:) We passed 
up here through these stakes here, and at that time 
I went up to see what stakes those were up on the 
hillside; that was the time when I noticed it was the 
northeast corner, and there was a willow stake be- 
tween 2 and 3 feet high, I don’t know the diameter, 
maybe 1% or 2 inches. It was blazed off with an ax, 
marked with a lead pencil, marked NE. Corner Bench 
No. 1 Moonlight. It had no other marks on it. 
There was another stake standing alongside of it. 

Q. Was there any marks on that stake? 

A. Just mentioned N'W. Corner, don’t know what 
claim it was for. 

Cross-examination. 
I was mining in June, 1899. I came here in March, 
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1899 by dog team. I did not stake any claims in the 
vicinity of Moonlight. I was out on the eround 
about six weeks ago. I did not see any of the old 
original stakes. I saw a stake at the NE. Corner of 
Bench claim No. 1 on Moonlight and I believe it 1s 
in the same position as when I saw it in 1899. I 
came here in March, 1899, left a man here to stake 
for me and went back to St. Michael for more grub; 
he was the man who was a witness on location notice 
of No. 2 East Fork Moonlight, his name was’ [164] 
Jack Kail. On the 6th of June, 1899, I went out to 
help him out with his stakes and staked the claim in 
the proper manner as near as we could. We took 
six stakes out there that day and placed them. We 
started in at point B on the map, Plaintiff’s Exhibit 
‘*A,”? and went north, I went north and Jess Rutter 
went south. We passed close by the point ‘‘A’’ and 
stopped at B to hne up our initial stake. The 
ground is higher at the point C than it is at the point 
V. It is kind of flat down between V and B, not 
much difference there at all. We were lining up to 
connect with the east side lines of the claims. There 
was only two stakes on the claim at that time. The 
initial stake a willow stake, and another. There was 
no stake at point Aor C. There was a stake at point 
B. Jess Rutter came down to A and I went up to the 
point C. We stopped at point B to find the initial 
stake as it was up amongst some willows. There was 
a willow stake at the point V about 21 or 3 feet high 
and about 2 inches in diameter, with writing on it 
‘‘SE. Cor. Bench No. 1 Moonlight.”’ 
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Q. All written out? 

A. All written out. (Continuing:) I didn’t see 
that stake when I was out there recently. I have 
lived in this vicinity ever since 1899. I have been 
out there on the claim several times. I wasn’t look- 
ing for stakes always on the Bench claim, I was in- 
terested more with that Nio. 2: East Fork Moonlight. 

@. When was the first time you found out that that 
stake wasn’t there? 

A. I think that one within the last twelve months. 

(Continuing:) When I saw the stake in 1899 the 
writing upon the stake was perfectly legible. 

Q. Did you know anything about any other claim 
than the East [165] Fork Moonlight and No. 1 
Bench at the time you were out there in 1899? 

A. I did not. 

(Continuing:) I was next on the ground after 
that on July 7th, 1899. On that day I went up to the 
point N. My purpose in going there was to cross 
over that bald knoll. 

Q. What was your intention in examining that 
stake at the point N? 

A. I wanted to see what that stake was that I had 
seen up on the hillside with Rutter. 

(Continuing:) We had sighted from that stake 
but we didn’t know what stake it was. I only knew 
it from what Rutter told me. I was not interested 
in the claim at all, I just wanted to make sure that 
that was the stake that Rutter had told me about. I 
wanted to see if he was right. My partner was with 
me on the 7th of July and he also examined the stake. 
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Q. Any other stake in that vicinity at that time ? 

A. Yes, those two up at the NE. Corner, two willow 
stakes. There were two willow stakes standing there, 
they were small willow stakes. 

Q. What was the other one scribed 2 

A. NW. Corner not stating any other name on it. 

Q. Now, since that time have you owned any prop- 
erty in that vicinity? 

A. Only away up on Anvil there, left limit of An- 
vil. 

(Continuing:) I have not paid any attention to 
those claims since, nothing particular only on that 
No. 2 East Fork Moonlight. Rutter is dead for the 
past eight years. The man that was with me on July 
7th, is captain of a boat at the present time running 
between Seattle and Vancouver; his name is Tom 
[166] Duffy. I can’t tell you how many times I 
have been over the claim since 1899, but it is several 
times. I have been interested up there on Anvil 
creek ever since 1901 or 1902; have visited it every 
year since then. 

Q. Where are you mining now? 

A. Nowhere at present. 

@. How long since you have been engaged in ac- 
tual mining? 

A. Well, actual mining ever since I have been here. 

Q. I have already asked you the question, but I 
wish you would give me the exact writings that were 
on the stake at V? 

A. ‘SE. Corner Bench No. 1 Moonlight.’’ 

Q. Now, the exact writing on the stake at point N? 
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A. ‘‘NE. Corner Bench No. 1 Moonlight.’’ [167] 
Mr. COCHRAN.—We now offer in evidence the 
deposition of C. J. Jorgensen, as follows: 


Deposition of C. J. Jorgensen. 
Direct Examination. 

My name is C. J. Jorgensen. Age 55; residence, 
Nob Hill Avenue, Seattle, Washington. My occupa- 
tion is master mariner. I am acquainted with the 
Jensen Claim, the Carlson Claim and the DePue 
Claim. The Jensen claim is the same as the No. 1 
Bench Moonlight. The Carlson claim was located by 
Mus. Carlson. I do not know the other locators, only 
Jensen, which was on the notice, and DePue. I am 
not personally acquainted with them. No. 1 Moon- 
light was located by Jensen; the Carlson claim by 
Mrs. Carlson and the Depew claim by Depew. The 
Carlson claim was located in 1899, in the spring; I 
don’t know the exact date; the others, I don’t know 
when they were located, I suppose the records show 
that. Thev were located by corner stakes, one stake 
at each corner, when I first saw them, but the Carl- 
son claim besides the stakes, had a hole dug down 
probably a foot deep and two feet across, and a stake 
alongside of the hole at the northwest corner. That 
would be at the northeast corner of the No. 1 Moon- 
light. The others the corners were marked with wil- 
low stakes. The stake at this first corner was a 
willow stake at the time I first saw it. Afterwards I 
put in other corners myself on the Carlson claim; I 
put them in the further corners where the willow 
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stakes were, and also left the willow stake in. I put 
3x3 sawed timber in on each corner. The claims lay 
parallel with one another on No. 1 Moonlight Carl- 
son and DePue adjoining one another on both ends, 
parallel lengthwise. No. 1 Bench Moonlight and 
[168] the DePue had the Carlson between. I have 
been up on the Carlson claim probably three or four 
times every vear since 1899, sometimes more. Sev- 
eral times I have done assessment work and was 
along with my men, done the assessment work on the 
Carlson claim and so was very well acquainted with 
it, and knew the stakes and the lay of the ground. 
What I am testifying I know of my own knowledge. 


Cross-examination. 

I was first on the No. 1 Moonlight claim in the 
month of July, 1899. In that vicinity I knew the 
Carlson claim, No. 1 Moonlight and the DePue claim. 
I examined all three of the above mentioned claims. 
They were marked with willow stakes except the 
northwest boundary between the Carlson claim and 
the northeast boundary on No. 1 Moonlight where 
the hole was dug and the dirt thrown up a little mak- 
ing a mound where the stakes were placed. I know 
the Jensen claim or No. 1 Bench on Moonlight. I 
examined all the corner stakes at that time in July, 
1899. The corners as I have already described, each 
had a willow stake. I was about to buy a quarter in- 
terest in the Carlson claim at that time, so I had a 
reason to look up the adjoining claims and see if they 
lapped over or came in contact with the Carlson 
claim. JI am not acquainted with the stakes of the 
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Bob Lyng or Moonlight claim, I know the ground but 
not the corner stakes of that claim. My knowledge 
of the claims in that vicinity was not confined solely 
to the Carlson claim, J made an examination of the 
adjoining claims in that vicinity. I did not have any 
interest in any other placer claim in that vicinity 
other than an interest in the Carlson claim. [169] 

The only map I have received or that has been ex- 
hibited to me before testifying in this deposition was 
the one I am referring to in the deposition, which 
Myr. Roberts produced before me at this time. I saw 
it a few minutes before coming to the Commissioner’s 
office. The map was then in the possesston of Mr. 
Roberts, of Roberts, Battle, Hurlburt & Tennant, 
lawyers. 

I have received no letters from the Pioneer Com- 
pany or anyone on its behalf. I have not talked to 
anyone before testifying to-day, except Mr. Roberts 
a few minutes to-day, just before coming to the Com- 
missioner’s office to testify. Mr. Roberts is of the law 
firm of Roberts, Battle, Hurlburt & Tennant. Mr. 
Roberts at that time showed me the map in question, 
Which has been referred to in my direct examination, 
and asked me to examine it and see if I recognized 
the location of the claims from the map. That is all 
thé talk I had about the matter. [170] 

Mr. COCHRAN.—We now offer in evidence the 
deposition of Elizabeth Jorgensen, taken in the same 
manner, before the sare commissioner as the deposi- 
tion of C. J. Jorgensen. 
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Deposition of Elizabeth Jorgensen. 
Direct Examination. 

My name is Mrs. Elizabeth Jorgensen, formerly 
Mrs. Elizabeth Carlson. I am now the wife of C. 
J. Jorgensen and reside at 2311 Nob Hill Avenue, 
Seattle. I am acquainted with the Carlson claim, 
DePue claim and Bench No. 1 Moonlight claim— 
which was the Jensen claim at that time. The Jen- 
sen claim was located by Andrew Jensen sometime in 
the early spring of 1899; the Carlson claim was 
located by John Nelson in December, 1898; the De- 
Pue claim was also located in the early spring of 
1899 by DePue. The Nelson claim was first staked 
by myself and a couple of others for John Nelson 
about the 20th of December, 1898, and as Nelson did 
not record the claim I relocated it for myself in 
April, 1899. When the Nelson claim was staked it 
was marked by willow stakes at the four corners, 
and afterwards, when [ located it, I put new willow 
stakes, and used the old stakes too, and on the north- 
west corner I dug a hole and threw up a little hill 
of dirt and put a willow stake in there, and I left 
the old stake standing too. The other claims, the 
Jensen and DePue, were marked with willow stakes. 
J dug the hole myself. I have been on the claims 
every year a couple of times, except the last three 
years. My knowledge is derived from personal ob- 
servation on the ground. I do not know anything 
about the Grant claim. The Carlson claim was be- 
tween the Jensen claim, the No. 1 Bench Moonlight 
claim and the DePue claim, and joining them and 
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lying parallel with them lengthwise. The long side 
is north and south. [171] 


Cross-examination. 

I first got acquainted with the vicinity of the Carl- 
son claim in December, 1898. The Carlson claim was 
first staked as the Nelson Bench in December, 1898, 
by me and Frank Van Leuven and Jack Dalton. I 
never knew about the Grant claim. I sold out last 
interest this summer, the last interest I had in the 
Carlson claim. Schofield bought half and T. A. 
Davies got the other half. In 1899 I was acquainted 
with placer claim No. 1 Bench Moonlight. I do not 
know the Bob Lyng claim at all; all I can say is that 
the Jensen claim joined the Carlson claim and the 
west side of the Carlson claim joins the east side of 
the Jensen claim the whole length and runs parallel. 
T was not acquainted with the stakes and boundaries 
of the Bob Lyng claim in 1899. I never knew the 
Grant claim. I never saw any stakes on that claim. 
I never saw any of the Grant stakes. I saw this map 
to-day in the Commissioner’s office and I saw it down 
in the Alaska Building in the office of Mr. Roberts 
before coming to the Commissioner’s office to testify. 
Mr. Roberts is of the law firm of Roberts, Battle, 
Hulburt & Tennant. I never had seen this map be- 
fore that time. J have not received any letters from 
anyone pertaining to the suit. I only spoke a few 
words to Mr. Roberts just before coming up here to 
the Commissioner’s office. 

Mr. COCHRAN.—I now offer in evidence copy of 
the location notice of the Carlson claim testified to 
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defining the location of the Carlson claim. 

The COURT.—It may be received in evidence and 
[172] marked Plaintiff’s Exhibit ‘‘K,’ and is as 
follows: 


[Plaintiff’s Exhibit ‘‘K.’’] 
“NOTICE OF LOCATION. 

NOTICE IS HEREBY GIVEN that the under- 
signed having complied with Chap. 6, Title 32 of the 
Revised Statutes of the U. S. and the local customs 
laws and regulations has this day located on Anvil 
Creek as a bench claim described as follows: 

Commencing where notice is posted it runs 1320 ft 
northerly thence 660 ft westerly thence 1820 ft south- 
erly and from there 660 ft easterly. 

Claim is situated between the bench claim of A. 
Jensen and DePue Cape Nome Mining District 
Alaska. 

Located Apr. 14, 1899. 

ELIZABETH CARLSEN. 

Witnesses : 

JOHN J. DALTON. 
FRANK VON LENNAN. 

Filet..or Te¢ord 6 P.M. May 2, “99: 

A. EK. SOUTHWARD, 
Depty. 

(Recorded Vol. 10, page 44.)’’ [173] 

Mr. COCHRAN .—I also offer a certified copy of 
location notice of the same ground located by C. J. 
Jorgensen, September 22, 1899, testified to by him 
in his deposition. 
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The COURT.—It may be received in evidence and 
marked Plaintiff’s Exhibit ‘‘L,’’ said exhibit being 
as follows: 

[Plaintiff’s Exhibit ‘‘L.’’ | 
‘NOTICE OF LOCATION. 

Notice is hereby given that the undersigned hav- 
ing complied with Chap. 6, title 32 of the Rev. Stat- 
utes of the U. 8. and the local customs, laws and 
regulations has this day located 20 acres of Placer 
Mining Ground on Anvil Mountain above Moonlight 
Creek— 

Commencing where notice is posted claim runs 1320 
ft in a southerly direction, thence 660 ft in a westerly 
course, thence 1320: feet northerly and from there 
660 ft feet easterly. 

Claim is between the bench claims of A. Jensen 
and De Pui. Cape Nome Mining District. 

Located Sept. 22, 1899. : 

By C. J. JORGENSEN. 

Witness: 

JOHN J. DALTON. 
Filed for record 2:15 P. M. Oct. 6—99 
A. EK. SOUTHWARD, 
Deputy. 
(Recorded Vol. 23, page 135.)”’ 
Mr. COCHRAN.—Plaintiff rests. [174] 


Defendants’ Case. 
Testimony of John Sundback, for Defendants. 


JOHN SUNDBACK, a witness on behalf of de- 
fendants, being duly sworn testified as follows: 
My name is John Sundback. I am clerk of the 
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district court at Nome, and ex-officio register of the 
local land office. 

Q. [hand you an instrument, will you please state 
to the Court what it is, if you know? 

A. Plat No. 608 of a claim of Jafet Lindeberg’s, 
known as the Moonlight Bench, off Moonlight Creek. 

(Witness continuing:) The number of the mineral 
survey 1s 608 and the survey is by Edward Franklin 
Lewis. 

Q. Is that the official record from the files of the 
land office in your custody ? A. Yes, sir. 

Mr. GILMORE.—I offer that as an exhibit for 
identification at this time, if the Court please, and 
ask to have it marked for identification. 

The COURT.—Let it be marked Defendant’s Ex- 
hibit 10 for Identification. [175] 


Testimony of Daniel A. Jones, for Defendants. 


DANIEL A. JONES, a witness on behalf of de- 
fendants, being duly sworn, testified as follows: 

My name is Daniel A. Jones. I am a civil en- 
gineer and U. 8. Deputy Mineral Surveyor. I 
attended and studied at the University at Lexington, 
Virginia, and I have been engaged in civil engineer- 
ing and surveying since 1899, and in Nome and vic- 
 inity for the last eight years. I have been a U. S. 
Deputy Mineral Surveyor for about a year. 

@. Mr. Jones, please refer to the map on the wall, 
next to Mr. Schofield there, and state whether or not 
you know what that map 1s? 

A. I made the map. (Continuing:) It was made 
from my surveys by me on the ground. It correctly 
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represents the various claims and objects there as 
shown on the map from actual surveys. 

Mr. GILMORE.—We offer the map in evidence if 
the Court please, as Defendants’ Exhibit 11. 

Mr. COCHRAN.—We would like to cross-examine 
him. 


The COURT.—You may. 


Cross-examination. 
(By Mr. SCHOFIELD.) 

Q. When did you make this map, Mr. Jones? 

A. I made the surveys on the 2d, 3d, and 5th of 
November, this year, with the exceptions of points 
10 and 11; the point 10 I surveyed! in 1909 and the 
point 11 in 1908. (Continuing:) At the time I sur- 
veyed the Grant claim in November of this year Nick 
Barge, Frank Andrich and Howard Shea and Mr. 
Gilmore were with me on the ground. In _ [176] 
November of this year I surveyed at points 1, 2, 3, 4 
and 5. I surveyed the points 8 and 9 also in Novem- 
ber. I have my note-book of the survey, describing 
the stakes. 

Q. What did you find at point 4? 

Mr. GILMORE.—If the Court please, I do not 
wish this cross-examination to shut me out of going 
into this matter on direct, as | wish to have the right 
to examine him further. 

The COURT.—You may. 

A. 2x4x36 painted in black. (Witness continu- 
ing:) The figure 4 is painted in black on the stake. 
Also a 2x3x24 penciled Initial Stake No. 1 Ancient 
River Claim, located Nov. 2, 1911, Frank A. Aldrich, 
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loeator, Howard Shade witness. Old sod mound, 6 
inches square, one foot high; old willow stake two 
inches in circumference and about 18 inches high. I 
do not recall that I ever saw any of those stakes 
prior to the time of making this survey in November, 
1911. 

Q. What stakes did you find at point 5? 

A. 4x4x24, scribed 1-436 M.C.; 2x8x24, painted in 
black figure 5; 2x3x36, no markings on it; two 
2x4x24, nailed together, scribed 1436 Corner No. 1 
S. 608; 2x4x18, no markings; 2x4x36, northeast 
corner Bench No. 6, 8. E. Bench No. 5; 2x4x18, pen- 
ciled northwest corner, What’s Left Fraction, 
located June 18, 1911, M. D. McCumber; old willow 
two inches in diameter, no markings; old willow one 
inch diameter, no marks, an old sod mound 3 feet in 
diameter, about 2 feet high. 

Q@. What stake did you find at point 1? 

A. 4x4x12, scribed Corner S., other marks not 
discernible; 4x4x24, scribed 2-486; 2x4, with no 
marks; 1x2xI8no [177] marks; 2x2x18, no mark- 
ings; 38x6x24, penciled initial stake What’s Left 
Fraction, other penciled markings not discernible. 
Location notice attached to What’s Left Fraction. 
There are two sod mounds at that point, about 3 feet 
apart, one of them 2'/, feet in diameter and 2 feet 
high, and the other one 214 inches in diameter, 3 in- 
ches high. 

Q. And what stake did you find at point 2? 

A. That is a driftwood stake, 414 inches in dia- 
meter, scribed Corner 5; 2x4x24, letter 2 painted in 
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black. Old sod mound 214 inches square, 2 feet 
high. 

@. What does the point 6 represent? 

A. A stake 4x4x24 scribed 3-486; 2x4x18, tack on 
top; 2x4 2 18, tack in top, no marks; 2x4x18, no 
marks. ‘ 

Q. What did you find at the point 9 in November, 
1911? 

A. Stake 2x4x24, scribed stake No. 3, M.B.; 2— 
2x4’sx18, nailed together, scribed Corner 2 S. 608, 
and Corner No. 4; stake is broken off, no marks; old 
driftwood 114 in. diameter, scribed F. M. C. SW. 
Corner; that stake is rotted off on the top, and one 
letter that I couldn’t make out; there is a small rock 
mound. Six feet north of that stake there was a 
2x3x30, no markings. 

@. Did you notice any other markings on the 
ground marking that corner, indicated by the figure 
9 on the map? 

A. An old hole near this stake, that was 6 feet 
north of that point. (Witness continuing:) I first 
surveyed at the point 9 on September 15, 1909. 

Q. How did you come to know point 92 [178] 

A. Well, it was pointed out to me the last time I 
was out there as being the corner of the Moonlight 
elaim, and I recognized the stake at that point as 
being a corner of the Carlson location at the time I 
surveyed the Carlson location. 

Q. Now, when did you first see point 10? 

A. That was in 1909. (Continuing:) That was 
while I was surveying the Carison claim. 
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Q. What did you find at point 10, what stakes, in 
November, 1911? 

A. 4x4x18, seribed Corner 3, S. 608, then a 2x4x18, 
seribed stake No. 2 M.B., that is all. 

Q. When did you survey point 11? 

A. Why, in 1908, I don’t remember the time; I 
haven’t those notes, and don’t remember exactly the 
time in 1908, 

(Continuing:) I was picking up the lines of the 
Bob Lyng claim and No. 6 Good Luck, and making a 
survey of the Moonlight Springs. I established 
point 7 by my survey of November of this year; L 
also remembered that point from the time I was out 
there before. 

Q. What stakes have you, Mr. Jones, at the point 
8? 

. That is a 2x4x36, scribed stake No. 4, M.B. 

. What does M. B. stand for? 

. Moonlight Bench, I presume. 

. Any other stakes at that point? 

. That is all. (Witness continuing:) I have no 
personal knowledge of the true position of the stakes 
at 2, 3, 4 and 5, with reference to their original set- 
tings. I surveyed on the ground at the points that 
were indicated to me as the stakes of the Grant 
claim, and tied in the railroad track on that map 
where it crosses, the northerly and _ southerly 
boundary lines. [179] 

Q. What is the distance between point 5 crossing 
to the track? A. 165 feet. 

Q. What is this dark line crossing the westerly 
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boundary line between points 1 and 2 represent? 

A. That represents the springs. (Continuing:) 
That was tied in by me; it is 118 feet south of point 
1; it crosses the line at point 2, 118 feet south of point 
1; I tied in the Moonlight Springs on this survey 
from point 5. I tied it in from point 5 to the intake 
of the pipe-line. It is represented on the map by a 
small circle. It is 300 feet from point 5 to the intake. 
I made a mistake in the schedule on there; it should 
be nearer to 5. I didn’t take notes of the wire fence 
at that time; I picked up the intake of the pipe-lines 
and then I have drawn the rest on it for the purpose 
of illustration. It doesn’t pretend to show the ex- 
tent of the springs along that ground there in that 
vicinity. Imay have read the wrong point, the way 
these descriptions are made in this book is not the 
same as on that map. 

Q. What survey were you making when you sur- 
veyed at point 10? | 

A. I was supposed to be making a survey of the 
Carlson Bench. (Continuing:) Notes of the survey 
in the book are not made the same as on the map; I 
may have read the wrong point. I see here it is 2x3 
southeast corner of Carlson claim. 

Mr. SCHOFIELD.—I refer to point 10 on the 
map that has been offered? 

A. That is a corner of Survey 608; that is all at 
point 10. (Witness continuing:) Mr. Sommers and 
myself made this survey together. Mr. Lehmann 
was with us; it seems to me there was [180] some- 
body else there but I can’t remember who it was. 
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The notes in my survey-book are some in my hand- 
writing and some in Sommer’s. We took the notes 
together. Mr. Sommers is out of the District of 
Alaska this winter. When we went around to a 
bunch of stakes to take a description, one would 
read them off and one would write them down. 

@. Now, examine your note-book and see whether 
or not you didn’t find at point 10, a stake marking 
the southwest corner of the Carlson claim, to wit, 
a board nailed on a post and marked E. C. SW. cor- 


A. Yes, that is written up on top of the page here. 
Q. Now, just give that marking? 
A. 2x4x18, a 1x6x21,4 tacked to it. 
Q. How was it marked ? 
A. E. C. SW. corner Elizabeth Carlson claim. 
Q@. Any other notice at that time? 
A. That is all. 

The COURT.—The map may be received in evi- 
dence marked Defendants’ Exhibit 11, said exhibit 
being as follows: [181] 
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Direct Examination Resumed by Mr. GILMORE. 

Q. Now, Mr. Jones, at the time you made the sur- 
vey of the Grant claim and the other portions of that 
map, on the 2d day of November, 1911, and the suc- 
ceeding days that you mentioned, state to the Court 
whether or not you had a blue-print along with you, 
made by Arthur Gibson, showing the lines of Bench 
No. 1? 

Mr. COCHRAN.—Objected to as being irrelevant 
and immaterial. 

Mr. GILMORE.—I don’t want the record to stand 
unchallenged [183] that I was the one that in- 
dicated those lines and objects for him to survey 
on the ground. \ would like to have it show in the 
record that at the time he made the survey he drew 
the points 8 and 9 from a blue-print made by Arthur 
Gibson, that he had with him on the ground at the 
time of the survey. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Mr. GILMORE.—I now ask leave of the Court at 
this time, to place up on the wall Defendants’ Ex- 
hibit 9, which is already in evidence. 

The COURT.—You may do so. 

Q. Now, Mr. Jones, will you please take your note- 
book and refer to point one on Defendants’ Exhibit 
11, the big map, the one just offered in evidence, 
and give me all of the stake readings, and the date 
you made the survey at that point? 

A. I surveyed there on the second of November, 
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of this year. (Witness continuing:) I found stake 
4x4x12, scribed Corner 8S, other markings not dis- 
cernible; 4x4x24, scribed 2-436. 

Q. What does that mean? 

A. That means stake No. 2 Survey No. 436, Min- 
eral Survey. (Witness continuing:) I also found 
two 2x4’s, no marks on them; they were pine stakes, 
each the same size; I also found 1x2x18, no marks; 
a 2x2x18, no marks; a 3x6x24, penciled initial stake 
What’s Left Fraction; other pencil marks not dis- 
cernible. Location notice attached to the What’s 
Left Fraction; [184] two sod mounds 21% feet in 
diameter, two feet high. 

Q. State to the Court the character of the mounds 
that were there. 

A. They were old sod mounds. (Continuing:) I 
made a careful observation of those two mounds. 
They were two distinct mounds, three feet apart. I 
have given you all the markings in both of the 
mounds that I found there in November of this year. 

Q. Now, Mr. Jones, state whether or not there is 
any embankment or plateau in that immediate vicin- 
ity. A. There is. 

Q. In what direction from that stake? 

A. It commences at a point about thirty feet north 
of the line 1-5, about thirty feet north of the point 1. 

O. On this map, Defendants’ Exhibit 11, what is 
the embankment represented by ? 

A. Represented by that shaded line. 

Q. I will mark that line ‘‘21’’ witha cirele around 
it, where does that embankment cross the line 1-9 
from point 1? 
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A. At a point about thirty feet north of point 1. 
(Continuing:) I think the bank at that point is ab- 
rupt, it rises about eight or ten feet. Right at that 
point it is gradual, ten feet west of it it is rather 
abrupt and continues that way up. 

Q. With reference to the ground between points 1 
and 2, state whether or not there is any embankment 
at all there. 

A. No, all flat, practically flat, general slope to the 
south. 

Q. Notice this map over here, Plaintiff’s Exhibit 
‘A,’ where it says ‘‘steep bank’’ extending across 
between points S and U, do you notice that? 

A. Yes, sir. 

Q. Is there such a steep bank running through he- 
tween Sand U? [185] A. No, sir. 

Q. State whether or not there is an embankment as 
shown on that map. 

A. No. (Continuing:) It is 305 feet from point one 
to the point 2, the course is 8. 9° 51’ E. The courses 
are true north. 

Q. Now, referring to point 2, how many mounds 
on the ground in that vicinity were there, at point 2 
on the map? 

A. There were two different bunches of stakes six 
feet apart. 

Q. The one that vou have indicated as point 2 be- 
ing northerly of that point; will you please read all 
the stakes you found at that point? 

A. Driftwood stake 41/4, inches in diameter, 
scribed Corner 5, and a 2x4. 
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Q. Name of what claim? 

A. No name. A 2x4x24, the letter 2 painted in 
black. | 

Q. What kind of paint? 

A. I don’t know, black paint. 

Q. So as to inform the Court, what was the size of 
the figure painted in black? 

A. I should judge three inches, to the best of my 
recollection. (Witness continues:) You could see 
the figure when quite a distance away from the stake. 

@. What was the character of the mound? 

A. Old sod. 

Q. Now, at point 6, being the southerly mound at 
that point? 

A. A 4x4x24, seribed 3-436. (Continuing:) That 
means corner No. 3, Mineral Survey 486; 2x4x18 
tack in top of it, no markings; 2x4x18, no markings. 

Q. Now, Mr. Jones, explain to the Court the dis- 
crepancy between [186] the distances on Exhibits 
9 and 11 between the points 1 and 2. 

A. The distance I show 305 feet runs from point 
1 to 2, and the distance shown in the blue-print runs 
from point 1 to point 6. 

Q. This line in here Mr. Jones, I beheve you stated 
to Mr. Schofield, represented a stream of water, 
please explain where that stream comes from and 
what it is? 

A. Well, it is a spring, coming out of the ground. 
(Continuing:) I don’t know whether it comes out 
of a pipe. The character of the ground #diere the 
water comes out has been disturbed by mining work, 
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there has been a cut, it looks like a cut, where the 
stream of water is; there are tailings there to indi- 
cate that work has been done at that point. 

Q. Can you give the Court a fair idea of the 
amount of work you observed done around in the im- 
mediate vicinity of where you say the spring was? 

A. From the points 6 to the point 1 and then east 
from the point one to the railroad track, and the rail- 
road down to the intersection of the south line to 
point 6, in that piece of ground I should think there 
is in the neighborhood of twenty-five or thirty shafts 
or cuts. They were old shafts, some of them. ‘They 
were two of them timbered shafts. 

Q. Where were the timbered shatts that you speak 
of? 

A. Embraced within that piece of ground. 'lhe 
portion 1 have described 1s approximately 300 feet 
Square, on the southwesterly portion of the Grant 
claim, as { surveyed it. ‘The general character of the 
surface of the Grant claim at that point, is a general 
slope at the southwest, and when you cross the rail- 
road [187] track there is quite a decided rise, it 
might be called a plateau. ‘The high ground, or 
mountainous ground ot the Grant claim is in the 
northerly part. ‘Lhe general slope is trom the north- 
east to the southwest. ‘ihe general slope would be 
from point 4 to the point 6, as indicated on Hixhibit 
1]. ‘he highest ground of the Grant claim is at 
point4. itisa great deal higher at the point 4 than 
at point 3. 

W. Read the stakes, all the stakes that you found 
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at point 3, Defendants’ Exhibit 11? 

A. 2x4x24, with the figure 3 painted in black; a 
stake 2x3x18 no marks. 

Q. How did the stake with the figure 3 painted in 
black, compare with the stake with the figure 2 on it, 
at the point 2? 

A. Same kind of a stake. Same character of 
painted figure. (Witness continuing:) The stake 
was placed so it was plainly visible. At the point 3 I 
also found a 2x4x20 with a 1x8 board attached, no 
markings; a 2x3x18 penciled stake, No. 4 Ancient 
River claim, located November 2, 1911, Frank A. 
Andrich locator, Howard Shade witness; then in that 
mound there was a willow growing, dead now, but 
had been a willow growing, no marks discernible. 

@. What was the character of the mound at the 
point 3? 

A. An old sod mound, 214 feet square by two fect 
high. 

Q. State how that mound compares in size and 
shape with the mound at point 2. 

A. Same character of mound. (Continuing:) It 
was the same character of mound as I found at point 
a, 

Q. From your examination of the mound at point 
3, are you able to state whether or not it was an old 
mound, or a more recent one? [188] 

A. An old mound. (Continuing:) The point 4 
was on the slope of the mountain, on high ground. 

Q. What did you find at point 4 when you made 
the survey ? 
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A. 2x4x36, with figure 4 painted in black; 2x3x24 
penciled initial stake No. 1 Ancient River claim, 
located November 2, 1911, Frank A. Aldrich locator, 
Howard Shade witness. 

Q. Was there a willow stake at that point? 

A. An old willow stake about two inches in cir- 
cumference and 18 inches high. 

Q. Where was that willow stake with reference to 
the particular stake that you describe? 

A. In the mound alongside of the other stakes; 
there was an old sod mound three feet square, one 
foot high; that mound had been torn down by ground 
squirrels. 

(Witness continuing:) That mound and_ the 
stakes in it were plainly visible. The general slope 
from 4 to 5 was downward. 

Q. What stakes, if any, did you find at point 5, at 
the time you surveyed in November, 1911? 

A. 4x4x24 scribed 1-486 M. C. and a 2x3x24, fig- 
ure 5 painted in black and 2x3x36, no marks; two 
4x4’sx24 nailed together, scribed 1-436 and Corner 
No. 1S. 608. 

Q. What does that mean? 

A. That means Corner No. 1 of Mineral Survey 
No. 608. 

Q. What kind of a stake did you find there on the 
2d day of November of this year? 

A. Two stakes 4x4’s nailed together. 

Q. That is the one that was scribed 608? 

M. Yes cir. [180] 

Q. What other stakes at the point 5? 
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A. A 2x4x18 no marks; a 2x4x36, scribed NE. 
Corner, Bench No. 6 and SE. Bench No. 5; and 
2x4x18 penciled NE. Corner What’s Left Fraction, 
located June 18th, 1911, M. D. McCumber. <An old 
willow two feet in diameter and another old willow 
one inch in diameter, no marks; that is all of those 
stakes; all of those stakes were set in an cld mound 
214, feet in diameter by two feet high. 

Q. How did the mound at point 5 compare with the 
mounds at the points 1, 2, 3, and 4 with reference to 
looks, age and size? 

A. They were practically all the same kind of 
mounds. 

Q. Had you surveyed the point 9 prior to the 2d 
day of November of this year? A. J had. 

Q. And for whom did you survey prior to that 
time at that point? 

A. I surveyed for Mr. Schofield. (Continuing:) 
T surveyed out there September 15, October 15th and 
the 27th, three days in the fall of 1909. JI surveyed 
the Carlson claim for Mr. Schofield; that was the 
time that Mr. Sommers and Mr. Lehman were there 
with me. 

Q. Who, if anyone, pointed out point 9 on the 
ground as being the corner of the Carlson claim? 

A. Mr. Lehman did, to the best of my recollection. 
(Continuing:) I do not know whether Mr. Steven- 
son was present or not, he might have been. When 
1 was out there on the 2d day of November this vear 
the stakes I found there were the same at point 9 that 
T found in 1909, when J surveyed for Mr. Schofield. 
[190] 


us. Pionecr Mining Company. 409 


(Testimony of Daniel A. Jones.) 

Q. And those are the two stakes that you described 
in your examination by Mr. Schofield? 

A. Yes, I read them, I think. 

Q. You also at the time Mr. Schofield was asking 
you about point 9, told him you found a stake marked 
P. M. with the first letter obliterated ? 

A. It was also marked SW. 

@. Did you ever in any of your surveys in that vi- 
cinity, find any other stakes similarly marked ? 

mx, Bcd. 

Q. And what was the letter on the other stake, the 
letter that you say was obliterated on this one? 

A. The letter E. (Continuing:) The four initials 
read EK. P. M. C. I heard Mr. Gibson refer to this 
claim E. P. M. C. Excelsior Placer Mining Claim; 
they were driftwood stakes about two inches square, 
all seribed E. P. M. C. 

Q. And what stake or stakes did you find at point 
8? A. 2x4x36, scribed S. No. 4, M. B. 

Q. Were there any other stakes in that vicinity at 
that time, or at that place? 

A. That was the only stake that I saw. 

Q. State whether or not there was any mound at 
point 8, or anything to indicate a mound. 

A. No, sir. 

Q. How did you find the point 8 on the ground? 

A. I had a blue-print that was made by Mr. Gibson 
and I set up the instrument at point 9 and ran out 
the courses and distances on that blue-print, located 
the point 8 and retraced the line 8-9. 

Q. What is the distance, approximately, if you 
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don’t know [191] exactly, between points 5 and 8, 
being the distance between the stake you found 
marked Moonlight Bench at 8, and the Mineral Sur- 
vey stake 608 at point 8? A. 141.3 feet. 

Q. State whether or not the Moonlight stake at 
point 8 and the mineral survey stake at point 5, were 
both at their respective points on the ground at the 
time you surveyed. 

A. They were. (Continuing:) I surveyed to the 
point 7 on the map in November. JI had been at that 
point in 1908. ‘To the best of my recollection I tied 
in that point when I surveyed the Moonlight Springs 
in 1908; I know the placer claim known as the Moon- 
light or Bob Lyng claim, and know the easterly end 
stake or monuments of the Bob Lyng claim. They 
are at the points 2,1 and 7 on my map. To the best 
of my recollection those points were pointed out to 
me as the east end stakes of the Bob Lyng claim. 

@. Who, if anyone, pointed out point 7 to you as 
being a corner of the Bob Lyng claim, or the Moon- 
light claim, and when? 

A. Charlie Johnson in 1908. 

Q. Who was Charlie Johnson and what position 
did he occupy? 

A. Superintendent of the Pioneer Mining Com- 
pany at that time. I think that was his official posi- 
tion. (Continuing:) The point 7 was marked at 
that time. 

Q. What is the distance of the intake of the 
Moonlight Water Company from the Grant claim as 
shown on the map? 
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A. 300 feet from point 5. I think I made a mis- 
take on the map, I have it 60 feet too far to the south, 
that is, the intake of the pipe. It should be where 
I write the word ‘‘intake’’ on the map. [192] 

Met eter ic Plamtiiis® Exhibit ‘A,’ 2 wall 
ask you to state whether or not there is any reservol" 
or dam on the ground at that point at the present 
time. A. No, sir. 

Q. Is there any reservoir or dam in that vicinity 
at the present time ? 

A. No, sir. (Continuing:) The ground has been 
mined and worked out at that point by elevators. 

Q. Is that a correct representation of the Lyng 
claim, the lower half of the Moonlight, as it now is 
on the ground? 

A. I think it is, except there is no reservoir or dam 
there at the present time. (Continuing:) I sur- 
veyed the Springs in 1908 for Ira D. Orton who rep- 
resented the Moonlight Water Company. That was 
prior to the survey I made for My. Schofield of the 
Carlson claim. I surveyed and tied in the point 10 
on the map, at the time I surveyed the Carlson claim 
in 1909 for Schofield. 

Q. You notice on Defendants’ Exhibit 9, the blue- 
print, there is a point marked ‘‘M’’? wy, Messi. 

Q. State whether or not in November of this year 
you did tie in point ‘‘M’’ on the ground at the re- 
quest of myself. A. I did. 

Q. Will you please step to Mr. Gibson’s map, 
Plaintiff’s Exhibit ‘‘A’’ and show the Court where 
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that is, where you tied it in, as near as you can? 

A. Near this point that is marked 14. 

Q. And where was that point, what object, if any, 
was on the ground at that point, point 14, at that 
time ? 

A. None at all. (Continuing:) There was a 
ditch there the [193] point M would be in the 
bottom of the ditch. I measured from the point M to 
point J on the ground. It is approximately 120 feet. 
When I surveyed out there in September, 1909, for 
Mr. Schofield, I established the northeast corner of 
the Carlson claim at the point J. 

Q. And how far, then, was that point west of the 
Carlson claim as shown on the blue-print ? 

A. That is approximately 120 feet. 

@. Where did you establish the southern end of 
the Carlson claim, as shown in Defendants’ Exhibit 
99 

A. What is shown there as the southwest corner 
on that blue-print, is now the southeast corner of the 
claim. 

Q. What is the distance with reference to the 
width of the claim? A. About 600 feet. 

Q. What is the distance on Mr. Gibson’s map, 
from H to G? A. 608.1 feet. 

Q. What is the distance on the blue-print lower 
end of the Carlson claim, as shown there? 

A. 608.1 feet. 

@. This stake that Mr. Schofield asked vou about 
at point V or point 10, which is supposed to corres- 
spond on the different maps, do you know when that 
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stake with the notice on top of it, board and notice 
on top of it, was placed there? 

A. No, sir. (Continuing:) At the time I sur- 
veyed the Grant claim on the 2d of November, 1911, 
I found improvements on the claim. JI found a cabin 
and numerous shafts and cuts. I found a cabin on 
the claim on the 2d of November, 1911; it is indicated 
on the map by the word ‘‘cabin.’’ [194] 

Q. Do you know the ground in controversy by rea- 


son of your surveys? A. Yes, sir. 
Q. State to the Court whether or not the cabin is 
within the premises in controversy. oe tie. 


@. What is the character of the surface of the 
claim where the cabin is? 

A. Right below the cabin, between the railroad 
track and the cabin, there is quite a decided break in 
the surface of the ground; it is high ground where 
the cabin is situated; the cabin can be seen from all 
parts of the Grant claim. 

@. Now, just tell the Court what kind of a cabin it 
is, as you recall it. 

A. It is red, about 10x12 feet in size. 

Q. State whether or not anyone was living in the 
eabin while you surveyed. A. There was. 

Q. Who was it? 

Mr. COCHRAN.—Objected to as immaterial. 

Mr. GILMORE.—We are going to prove posses- 
sion of the ground at the present time, also at the 
time and before the suit was started. I want to 
show by this witness that we had possession of the 
ground in controversy on the day he was there. 
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The COURT.—Objection overruled. 

A. Captain Smith was living there. [195] 

Q. State whether or not there was anybody work- 
ing on the ground the day you were there. 

A. There was. He worked between the cabin 
and the railroad track, a little north of the cabin. 

@. Where with reference to the ground in con- 
troversy? 

A. Between the cabin and the railroad track, a 
little north of the cabin. 

Q. State whether the work being done was within 
the ground in controversy. A. Yes, sir. 

Q. Now, at the time you made the survey in No- 
vember of this year, did you observe or tie in or 
make any surveys of any work done on or indicated 
on the surface of the Grant claim, or any portion of 
it? 

A. Yes, I saw other work there, but I didn’t tie 
1t im, 

Q. On what portions of the claim other than what 
you have already told the Court? 

A. On the north part of the claim. I don’t re- 
member positively about the northwesterly corner. 
(Continuing:) The work consisted of shafts, holes 
and a little south of the cabin and across the rail- 
road track, right at the foot of that terrace, there 
was an old shaft that from the amount of dirt and 
the heavy rocks outside around it, I should judge 
to have been 30 or 40 feet deep. 

Q. Referring to the dotted lines on map, Exhibit 
11, what does the dotted line represent, the line run- 
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ning from 11-10-9 and 5? 

A. It represents Mineral Survey 608. 

@. And did you trace that on the map from the 
survey made by Mr. Lewis? [196] 

A. I put it on the map and checked it by the sur- 
vey made by Mr. Lewis and found it checked. 

@. And does it check with the official survey in 
the Land Office? A. It does. 

Mr. GILMORE.—We now offer the original plat 
survey No. 608, identified by Captain Sundback, in 
evidence. 

The COURT.—It may be received in evidence and 
marked Defendants’ Exhibit No. 10, said exhibit be- 
ing as follows: [197] 
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(Testimony of Danicl A. Jones.) 
Mr. GILMORE Resumes Examination of Mr. Jones. 

Q. Now, Mr. Jones, refer to the map which I have 
just placed on the wall, to which I direct your at- 
tention. State if vou know, who made that map. 

A. I did. (Continuing:) I made it in the month 
of November, 1911. The Bench claim No. 1, the 
Grant Claim, No. 2 East Fork, What’s Left Frac- 
tion and the line of the Moonlight or Lyng claim, 
ave all made from actual surveys by me, and those 
claims are correctly depicted on that map, with re- 
ference to each other. The other claims that are 
named on the map were made by me from a map 
sworn to by Arthur Gibson, those claims were drawn 
from Defendants’ Exhibit 7; there is one other claim 
drawn in there with red ink called No. 1 Moonlight 
or Jensen’s claim. ‘he name is written in in blue; 
that was put in at Mr. Gilmore’s request. 

Q. With the exception of that one drawn on there, 
Bench No. 1 Moonlhght, is there any other claim on 
there that was not surveyed by you, or taken from 
Gibson’s map, Exhibit 7? 2A. ‘XO, sur. 

Q. And do the various ¢laims that are drawn on 
there aside from that particular one which I have 
referred to, represent the claims on the ground on 
this particular exhibit? A. Yes, sir. 

Mr. GILLMORE.—We offer the map in evidence. 

Mr. COCHRAN.—We object to it on the ground 
that it is wholly immaterial and not sufficiently 
proven. 

The COURT.—The objection to the offer of map 
in evidence is sustained, to which ruling of the 
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(Testimony of Daniel A. Jones.) 
Court the defendants then and there excepted and 
the exception was allowed. [199] 

Mr. GILMORIE.—I now offer the map im evi- 
dence for illustration. 

Mr. COCHRAN.—We object to it being offered in 
evidence for any purpose whatever. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—I would hke to have the clerk 
mark it for identification. 

The COURT.—It may be marked Defendants’ Ex- 
hibit No. 12 for Identification. Said map being as 
follows: [200] 
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(Testimony of Daniel A. Jones.) 

Q. Now, Mr. Jones, do vou know a claim known 
as No. 0 below Good Luck? 

A. Yes, sir. (Continuing:) T first knew the claim 
in 1908; it was pointed out to me by Charlie John- 
son; it lies north of No. 6 Good Luck and east of 
Discovery Claim Anvil, it lies between the Grant 
claim and Discovery Anvil, and joins both of these 
claims. 


Cross-examination. 
(By Ma. SCHOFTELD.) 

I never surveyed No. 5 Good Luck; I don’t know 
that the Smith Fraction hes between No. 5 and No. 
6 Good Luck. The only stakes I examined in that 
vicinity at that time were those that were pointed 
out to me by Charlie Johnson. He was superin- 
tendent of the Pioneer Mining Company at that 
time. IJ observed quite a lot of workings easterly 
of the cabin on the Grant claim, southerly of the 
cabin and east of the railroad track. I could not 
state positively whether there were a number of 
shafts on the portion of the Grant claim, on the con- 
flict area with the Carlson claim. 

Q. Examine the blue-print I hand you and state 
whether or not that is the survey you referred to 
when you say you surveyed No. 2 East Fork Moon- 
hight. 

A. Yes, that is the one. (Continuing:) It is a 
correct plat of the survey made at that time by My. 
Sommers and myself, from the stakes upon the 
ground. 
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(Testimony of Daniel A. Jones. ) 

Mr. SCHOFIELD.—We offer it in evidence on 
eross-examination of this witness. 

The COURT.—It may be received in evidence and 
marked Plaintiff’s Exhibit ‘‘M.’’ Said exhibit be- 
ing as follows: [202] 
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(Testimony of Daniel A. Jones.) 

(Witness continuing:) At the time I surveyed 
the Moonlight or Lyng claim, there was no dam at 
the point shown on Plaintiff’s Exhibit ‘‘A.”’ but by 
my testimony I did not mean to say that there never 
was a dam there at that point in the old days. At 
the time I surveyed the Moonlight the specific pur- 
pose I was sent out there for was to get the east 
line of Good Luck and Moonlight claims, and show- 
ing that dam with reference to those claims and the 
fence embracing the springs. 

(). Now, with reference to the stake that you 
found at point Q, you testified that vou found one 
stake at that point on Plaintiff’s Exhibit ‘‘A”’ 
marked M. B.? 

A. Yes, sir. (Continuing:) That was the only 
stake in that immediate vicinity. It stands right up 
on top of the ditch bank andi also the stake at point 
J, as a matter of fact, that stands up on top of the 
ditch on the lower side. There are two stakes at 
that point, one stake marking the northwest corner 
of the Napa or Depue claim and the northeast cor- 
ner of the Carlson claim. 

Q. Now, vou say that there was a red cabin, Dan, 
that was situated here as delineated on Defendants’ 
Exhibit 11? 

A. Yes, sir. (Continuing:) I did not observe 
whether or not the cabin was on skids, never paid 
any particular attention to it at all, only surveyed 
over to it and to put it on the map, 

Q. At the time you were out there didn’t you tes- 
tify that there were persons in possession of the 
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(Testimony of Daniel A. Jones.) 
eabin ? eta! CSeim 

Q. And that there was work going on upon the 
ground ? Hh, Mes, sit 

Q. What kind of work? A. Sinking a shaft. 

@. Where was that shaft being sunk at that time? 
[204] 

A. Between the railroad track ce of the line 
drawn west from the cabin to the railroad track. 

Q. About halfway between the cabin and the rail- 
road track? 

A. Yes, I presume so, nearer the railroad. 

Q. Who was working there then? 

A. I don’t know who the party was, he was then 
down I should judge ten feet. 

@. Who called your attention to the fact that they 
were working there at that time, Ma... McCumber? 

A. Mr. McCumber wasn’t there. I saw a fellow 
working and I went over and looked into the hole. 

Q. Did vou tie any of this work in in your survey 
of this ground ? 

A. No, sir. (Continuing:) I saw considerable 
old work in the southwest portion of the Grant claim. 

Q. You don’t know who did that work? 

A. Well, when I was out there in the spring of 
1904 they were working on that claim. (Continu- 
ing:) At the point 9 on my map there was a small 
hole dug in the ground; there was a stake stood six 
feet north of that point and the hole was a little 
to the northeast of that stake. It was not a fresh 
hole, I should judge it to be an old hole. The first 
time I noticed it particularly was this month. I 
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(Testimony of Daniel A. Jones.) 

might have noticed it when [ surveyed the Carlson 
Bench but I do not recall having done so at this 
ime. Ihe stakes found at poimt 9 were a trifle 
south of the middle of the Grant claim. At that 
point it is what [I would call a prominent point, but 
the ground right around there in that immediate 
vieimity, is rather flat. In places below that point 
there is a bench or plateau where there is a drop-off 
averaging from six to cight feet, in some places ten 
feet. I know that there is a bench or plateau there 
[205] and willows below it, but I do not reeall the 
general direction of it. The stakes at point 9 stand 
in open ground above the break-off; the stakes from 
that point can be seen from below the railroad 
track. It cannot be seen from any point south of 
the railroad track; I think it can be seen from all 
points north and east of the railroad track. 


Redirect Examination. 
(By Mr. GILMORE.) 

Q. Now, Dan, I eall your attention to the dis- 
crepancy in the two surveys of the Grant claim, 
Plaintiff’s Exhibit ‘‘A’’ and Defendants’ Exhibit 
11. A. ¥e@s, sir. 

Q@. Is there any way that a surveyor has of check- 
ing his survey after he gets through to sce if it 1s 
correct or not? 

A. Yes, sir, the method is called closing a survey. 

Q@. State whether or not the survey shown on the 
map of the Grant claim closes. 

A. It does with more than fifty feet of the lmita- 
tion. [206] 
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Mr. GILMORE.—I now offer in evidence the 
deposition of Mr. A. G. Kingsbury. 


Deposition of A. G. Kingsbury. 

My name is George Albert Kingsbury. I am 07 
years old and my business is mining. I have been 
engaged in mining since 1898. I was born and 
reared in New England and first came to Alaska in 
1898. I began mining in the Kobuk River country. 
T arrived in Nome from there about the 10th of July, 
E399 

Q. Did vou know a man by the name of Woodford 
N. Grant? A. Yes, sir. 

Q. Do you know a man by the name of Andrew 
Jensen? 

A. No, sir. (Continuing:) EF knew the Grant 
placer claim also called and known as Bench No. 1 
at the western base of Anvil Mountain. I first got 
acquainted with that claim in 1899. I had negotia- 
tions with the owner, Mr. Grant. I took an option 
about the last of July from Grant. It was an 
option to purchase and was in writing. I do not 
know where the writing is, I haven’t it in my pos- 
session. I think it was destroyed the night the 
option terminated. The option was on fourteen 
claims belonging to W. N. Grant for a short term 
of days, until the expected arrival of a steamer, for 
the consideration of three hundred and fifty dollars. 
Mr. Grant was from New England, from the State 
of Maine. 

Q. Do you know where Mr. Grant is to-day, or 
whether he is living or not? A. He is dead. 
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(Deposition of A. G. Kingsbury.) 

Q. Deo vou know when he died, as near as you 
ean tell? 

A. Six or seven, possibly eight vears ago. (Con- 
tinuing:) T went upon the Grant claim at the time 
L took the option. I was accompanied by W. N. 
Grant. ft was very close to the last of [207] 
July, 1899. It might have been the first or second 
day of August. Grant took me to the initial stakes 
ang then io the corners. 

Q. Have vou been over the claim recently, during 
the past summer? R. Mesmour, 

Q. Do vou know a claim known as the Moonhght 
or Lyng claim? 

A. Yes, sir. (Continuing:) I have been familiar 
with the whereabouts of the Moonhght claim since 
I knew the Grant, about that time. I know where 
the initial mound or monument of the Bob Lyng 
claim is situated on the ground. The initial stake 
of the Grant claim as pointed out and indicated to 
me by Grant at that time in 1899, was at the same 
place or mound of the initial stake of the Lyng 
claim; they were both together. I know where the 
corner stakes of the Grant claim were marked on 
the ground at that time. The stakes and mounds 
of the Grant claim as marked on the ground to-day, 
are Tire Sane as they were in the last of July orf 
fifst ot Aweust, 1899. At that tniie the corners 
were marked with small willows; .there were two, 
three or four small shovels of earth turned up against 
each stake at each of the corners and the initial stake. 
The corners and initial stake of the Grant claim at 
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(Deposition of A. G. Kingsbury.) 
that time were plainly visible. 

@. At the time vou and Mr. Grant were there in 
July or August, 1899, did vou observe anv markings 
or monuments of any kind within the boundaries 
of the Grant claim as then marked on the ground in- 
dicating any other locations? Me Noes 

Q. From vour observations at that time if there 
had been any mounds or monuments within the bor- 
ders or boundaries of the Grant claim, would vou 
have seen them? [208] 

A. I think so. (Continuing:) I am not positive 
when I was next on the Grant claim, but it was two 
or three days after. I went out to see some of the 
other claims on Twin Mountain and American 
River and we came back down American Creek and 
crossed the Grant claim. Mr. Grant was with me 
and we came onto the Grant claim and he wanted to 
show me that he could find gold there, that he could 
find gold. That was during the time that I had my 
first option on the claims. He took me down to a 
place on the side next to Little Creek, I should say 
it was halfway between the present location of the 
railreéadand the southwest corner. 

Q. And state whether or not at that time he indi- 
cated to vou where he had been working prior to that 
time. A. He did. 

@. And what was the character of the work ? 

A. Well, when we got there he said somebody had 
been ‘*sniping’’ in the same place where he first 
worked. We went there and found good colors of 
gold. 
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(Deposition of A. G. Kingsbury.) 

@. State whether er not the prospeets you found 
there at that time justified vou in doing anything fur- 
ther with that claim. 

- es. sim (Conuinunie:) “he goltl that we 
discovered at that time was within the boundaries 
of the claim as it is now marked on the ground. 
After my first option ran out IT secured another. 

©. Why did the first option run out? 

A. I failed to receive the cash I expected from the 
States in time. 

Q. When did vou take that second option that vou 
speak of ? 

A. Later in August, 1899. (Continuing:) The 
second option was [269] in writing also; it is with 
the Pacific Coal & Transportation’s papers. T have 
not a copy of it. Briefly the substance of the option 
was one thousand dollars for an undivided one-half 
or 51 per cent on fourteen claims, including what we 
ealled then the Moonlight or Grant claim. They 
were the same claims the prior option was on. I 
went outside in the winter of 1899 and 1900, and so 
did Mr. Grfant. 

Q. Mr. Kingsbury, what company, if any, did vou 
organize or assist In organizing during the winter of 
1899 and spring of 1900? 

A. The Corwin Trading Company. 

Q. And state whether or not they did business in 
Neme in 1900. 

A. They did. (Gortinuing:) I was thei agent 
and was in full charge of their affairs as agent. 

Ge bo You inom whether ot not cf rvrour own 
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knowledge, that second option was taken up? 

A. lias: 

Q@. And whether or not deeds passed between Mr. 
Grant and yourself and the Corwin Company ? 

A. Thew did. 

Q. Now, do vou know whether or not that deed 
was recorded in the spring of 1900 when vou re- 
turned ? A. [ am verv sure it was. 

Mr. GILMORE.—I offer a certified copy of the 
location notice of the Grant claim, known as Beneh 
No. 1 Moonlight, by W. N. Grant. 

Mr. SCHOFTELD.—We object to it as being 
wholly incompetent, irrelevant and immaterial. 

The COURT.—Objection overruled. It may be 
received and marked Defendants’ Exhibit 13, said 
exhibit being as follows: [210] 


(Defendants’ Exhibit No. 13.] 
LOCATION NOTICE. 
Claim No. 1 Bench, Cape Nome Mining District. 
I, the undersigned do this 9th day of January, 
1899, locate and claim 20 acres of placer mining 
ground on this mountain known as Anvil, described 
as follows: Commencing at the eastern end of Robert 
Lyng’s Moonlight Claim and extends in an easterly 
direction 1320 ft. & 330 on each side of the center 
stake. This claim is located on the Western base of 
Anvil Mt. 
W. N. GRANT, 
Loeator. 
Witness : 
A. JENSEN. 
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(Deposition of A. G. Kingsbury.) 
Piled for record 10:10 P. M. January 17, 1899. 
GoW. PRICE, 
Deputy Recorder. 
hecorded in Vol. 3, page 59 of the records of the 
Cape Nome Mining District. 

Mr. GILMORE.—I now offer in evidence deed 
from Woodford N. Grant to the Corwin Trading 
Company, of an undivided one-half interest in Bench 
No. 1 or Grant claim together with the endorsement 
on the back of said deed of the recorder showing deed 
of record in the Cape Nome Mining District. District 
of Alaska. 

The COURT.—It inav be received in evidence and 
marked Defendants’ Exhibit 14. 

(Recital:) Said instrument being a deed dated 
mene sl, Aj), 1900 etrween W. IN. Grant of Lynn. 
Mass., and the Corwin Trading Co., tonveving an 
equal one-half part of Bench claim No. 1 or Grant 
claim, and other claims, and bearing the endorsement 
of the tecorder of the Cape Nome Mining District, 
District of Alaska showing the deed was recorded 
June 6, 1900 in the Cape Nome Recording office. 
[211] 

Mr. GILMORE.—I now offer deed in evidence 
from the Corwin Trading Company to the Pacific 
Coal & Transportation Company of the same prop- 
erty covered in the former deed, said deed being ac- 
knowledged, witnessed and duly recorded, and | fur- 
ther offer the certificate of the recorder of said deed 
in the Cape Nome Mining and Recording District, 
District of Alaska. 
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(Deposition of A. G. Kingsbury.) 

The COURT.—It may be received in evidence 
marked Defendants’ Exhibit 15. 

(Recital:) Said instrument being a deed from the 
Corwin Trading Co. to the Pacifie Coal & Transpor- 
tation Co. of an undivided one-half interest in the 
Grant Claim and other property. bearing date the 
Sth day of August, 1901, and recorded in Vol. 96, page 
192, on the 16th dav of October, 1901, in the office of 
the recorder of the Cape Neme Mining District, Dis- 
Miet of shale. 

Q. Were vou on the Grant claim in the spring or 
summer of 1900 when vou returned to Nome? 

#&. Yes, sir. (Contmuime:) DT was on the Grant 
chad a Great thay tines that Siuminwr. 1 misheewed 
the boundaries of the Grant claim that summer. 
The corners and the initial stake were still standing 
and steod in the same places that they now stand in. 

Q. And what werk, if anv, was dotte on the Grant 
claim by vou for the Corwin Trading Company in 
the year 1900 

A. There was quite a little prospecting done, and 
work on the southern end. 

@» State at-whose €xpenge the Work was dome 
[212] 

A. The Corwin Trading Company's. (Continu- 
ing:) I supervised the work myself, one of my men, 
named Conv Weston, took charge of the work. On 
the lower half of the claim he went down to water, 
I did not measure the shaft but I should say ten feet. 
and he then dug north about the same depth. When 
I speak of the lower half of the claim I mean the half 
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(Deposition of A. G. Kingsbury.) 
upon whieh the initial stake was, towards the south- 
west corner of the claim. 

Q. Now, Afr. INingsbury, do vou know the portion 
of the claim in controversy in this lawsuit? 

*. Approxnnately, yes. 

@. And state where Cony Weston worked in 1900. 

A. Part of his work was on that portion, the part 
in Gontroversy. (Gontinuing:) [ could not sav how 
manv times [was on the Grant claim im 1900: T had 
fo seis of Tien working north of there on Wwin 
Mownitain and Butterfield Canvon and I frequently 
rode by there. Mv best Judgment is that I was on 
the Grant claim a great many ints. There was 
mever avy other person than me and my amen in the 
physical possession of the Grant claim or the ground 
within the boundaries of the Grant claim. in 1890. 
There was net anv markings or stakes Gr monuments 
within the exterior boundaries of the Grant claim in 
the vear 1900, to my knowledge. 

@. In the vear 1901 what other corporation, if any, 
was organized by vou or your associates, with refer- 
ence to taking over the properties of the Corwin 
Company ? 

A. The defendant the Pacific Coal & Transporta- 
tion Company. 

(Witness continuing:) I was manager or agent of 
the Pacifie Coal & Transportation Company in Nome 
in 1901. The deed from the Corwin Trading Com- 
pany to the Pacific Coal & Transportation Company 
was left to the secretary of the company to attend to. 
[213 | 
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Q. State whether or not m the yead 1901 vom were 
upon the Grant claim. 

A. Yes, sir. (Continuing:) I was on the Grant 
claim in 1901 a great many times. The Pacific Coat 
& Transportation Company was in the possession of 
the claim in that vear. There was quite a little pros- 
pecting done by them at the expense of the Pacific 
Coal & Transportation Company. The prospecting 
was done under my direction, The work was done 
by A. D. Rogers and Mike Leary who were antici- 
pating taking a lay. The work done was at the ex- 
pense of The Pacifie Coal & Transportation Com- 
pany. They sunk a shaft further north of the other 
work done by Cony Weston. I inspected the shaft 
and I should think it was at Jeast 14 feet deep. They 
also dug a trench into the hill, running northwest and 
southeast. In 1901 I was mining on the same claims 
on Twin Mountain and Butterfield Canyon and in 
riding my horse to and from I always crossed the 
Grant claim. TI observed the original Grant stakes 
that were pointed out to the by Grant; they were 
standing marking the corners and the initial stake 
in 1901, at the same place they were when Grant 
pointed them out to me in 1899, and in the same 
places that the Grant stakes stand to-day. 

Q. What did you do or cause to be done in 1901 
to more particularly mark the Grant claim? 

A. 1 made larger mounds. 

Q. Where? A. Around each of the five stakes. 

Q. And what were the character of the mounds 
that vou erected in 1901? 
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A. ‘They were sod; one, the initial, I put a good- 
sized mound. 

(Witness continuing:) L put some flat rocks that 
they had uncovered, [214] taking them out of the 
trench near the railroad. The mounds I placed 
around the corners were the same as around the mi- 
tial, made of sod but not so large as the one [ put at 
the mitial stake, but I put no stone around the cor- 
ners. 

Q. And state whether or not at the time vou built 
those mounds the five original Grant stakes that 
Grant pointed out to vou in July or August, 1859, 
were still standing. 

m. Yes, they were all sthndine. 

Q. And where was the shaft that vou dug in 1901 
with reference to where the railroad now is, was it 
above or below ? 

A. Below, that was southwest of the trench. 

Q. Then state whether or not the shaft dug in 1901 
was Within the ground in controversy, 

a. thy Thastdaverbeen. 

Q. Now, Alv. Kingsbury, state whether or not in 
the vear 1901, vou did any other act or thing to more 
particularly define the Grant claim, besides building 
these mounds vou have told of. 

A. Yes, sir, | made an amended notice of location. 

Q. | hand you here an exhibit, please examine it 
briefly and state whether or not you know what it is. 

A. It is my amended location notice of the Grant 
claim. 

Q. And state whether or not you filed a copy of the 
amended location for the Pacific Coal & Transporta- 


438 The Pacific Coal & Transportation. Co. et al. 
(Deposition of A. G. Kingsbury.) 
tion Company in the Cape Nome Recording office. 

Weed! 

Mir. GILMORE.—I now offer in evidence, if the 
Court please, the exinbit identified be the sine 
being certified copy of the amended notice ot the 
Grant claim 2S] 

Mr. SCHOFLELD.—Objected to as incompetent, 
irrelevant and immaterial. 

The COURT.—Objection overruled. It may be 
received in evidence, marked Defendants’ Exhibit 


LG. Said exlnipiti beimeeas éclloys: 
[ Defendants’ Exhibit No. 16.] 
OE e133, 

AMENDED LOCA DION CERIFICATE. 

KNOW AJA MEN BY VERSE PRES. 
That I the undersigned have this 4th dav of October, 
1901, amended, lorated and claimed and by these 
presents do amend, locate and elaim, by right of the 
original discovery, this 20 acre placer claim, located 
by W. SN. Grant, on the Sth day ot Jam. 4899. iis 
further additional and Amended Certificate of lova- 
tien is made without waiver of any previously 
acquired rights, but for the purpese of correcting 
anv errors in the original location, description or 
record and of taking in and acquiring all forfeited 
or overlapping ground, and of taking in any part of 
any overlapping claim, which has been abandoned 
and of securing all the benefits of the law applicable 
to amended location certificates. 

This claim is described as follows, to wit: 

Beginning at this initial monument stake, standing 
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beside the Nertheast end center initial stake of the 
Robt. Lyng Moonheght claim and extending thence in 
a southerly citettion 330tcet to stake 42, thence in 
Am agri, cirection b20 feep to stake 23, thence 
in a northerly direction 660 fect to stake 44, thence 
i) @ westerly ciuertion 1320 feet to stake #5, 
inenee ny Ff southerly direction 230 feet to spomt of 
bepimnnine. The western end line of this claim and 
the Eastern end Ime of the Robert Lyng Moonlight 
clain is identical and the same. [216] 

On said Robert Lyne claim is located the spring 
and water supplving Nome City, also dam and build- 
me of same. The claim of which this is an amended 
notice, is the first bench on Moonlight Creek and ex- 
tends aie and on to southwestern base of Anvil 
Mountain. 

The annual assessment work required by law has 
been done on this claim during seasons of 19CO and 
TSO. 

PAGIPIG COAL &€ TRANSPORTATION CO. 

be A. G. KINGSBURY. 

Witness: 

Bh. L. HOWARD. 

Filed for record—10 :24+—A. M. Oct’ 7th, 1901. 

TP. A WE), 
Rececrder 

EF. Wr ihteiag d 
Veputy. 

Recorded in Vol. 95, page 225 

(Witness continuing:) | wintered in Nome in the 
winter of 1900; I was out over the Grant ciaim sev- 
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eral times during the winter. 

@. And during the year 1901 that you have just de- 
tailed, the vear that vou built the mounds and 
amended the location, state whether or not any per- 
son was in the physical possession, or claimed the 
physical possession of any of the Grant claim, as 
marked on the ground. 

Mir, COCHRAN.—Objected to as calling for a con- 
clusion of law. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Q. Were there any stakes, mounds cr monuments 
cf any ‘character shateper, within the exvenor 
boundaries of the Grant claim indicating that any- 
body claimed it? 

Mr. COCHRAN.—Objected to that as wholly lead- 
ing. 

The COURT.—Objection sustained, to whieh rul- 
ing [217] of the Court the defendants then and 
there excepted and the exception was allowed. 

(Witness continuing:) I was out in the States 
during the winter of 1901 and spring of 1902 and I 
returned to Nome in 1902. The Corwin Company 
operated the steamer ‘*Corwin,”’ that is where it got 
its name. I was on the Grant claim in the suiimer 
of 1902 a great many times. I was still the agent 
and manager of the Pacific Coal & Transportation 
Company and in charge of its affairs at Nome. In 
the summer of 1902 there was work done upon the 
Grant claim at my request. It consisted of digging 
>réwnd tre lower part of the chum. Solte of it ams 
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inside of the limits of the ground in controversy and 
some of it was Just north. In 1902 1 again observed 
the mounds and stakes of the Grant claim. They 
were in the same place that they always stood. In 
1902 I got some 2x+’s made at the Corwin buildings 
and painted the numbers of the stakes, five of them, 
and placed them in the five mounds that L had previ- 
ously made. <At the initial mound I put stake No. 1. 
It was a 2x4 sticking above the ground 214 or 3 feet 
perhaps, and numbered the figure 1 with carriage 
paint. At the southwest corner, the corner towards 
Little Creek roadhouse, J marked figure 2 on a stake 
with carriage paint; at the southeast corner, in the 
direction of the Bessy mine, I marked with the figure 
3 in carriage paint at the northeast corner, toward 
Anvil mountain, I marked the figure 4 in carriage 
paint on a stake; at the northwest corner towards 
Discovery claim on Anvil, I marked the stake with 
the figure 5. My impression is that it was soon after 
the snow left in 1902 that I marked the stakes. J am 
not positive about that. [numbered them at the Cor- 
win buildings. My recollection is that it was in 1902. 
I had seen some jumper stakes that T had [218] 
taken cut and thrown away during the summer of 
1902. They were stakes put there by jumpers in 
1902, I saw them putting them there. I conversed 
with them. The Eagle Fraction is an irregularly 
staked claim. [ don’t know what claim the jumper 
was trying to stake, but it was not No. 1 Bench Moon- 
light. It is not a claim that is staked anywhere in 
that country now. Cony Weston called my attention 
toa stake placed up where the road is now at the hase 
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of Anvil mountain, the old road, it was placed there 
that same day; that was in 1900, 

@. And was there cver ahy stake at that poime 
where that stake was set prior to that time? 

A. No, sir, nor since. (C@ontinnime:) iat Sees 
very prcminent. place and IT would hawe geen at im 
there lad heen one. 

@. Were you on the claim this summer when 
photegraphs were taken? - A. Yes, sir. 

Q. Please examine the photo that I hand veu and 
state if rou knéwothatat 1s @ PIctiire oT. 

A. That is the mound in which the initial stake of 
the-Grant wes placed. 

Q. And were vou present when that photograph 
was taken? N, Wee Soin. 

Q. And which stake in the picture is the Grant 
claim stake ? 

A. The 2x4 at My. McCumber’s right elbow. 

@. Is that stake marked? 

A. I cannot see but I know it is marked. 

Gy. What is it Marked’ A. Wo. 1. 

Q. State whether or net that is the stake that vou 
placed there in the vear 1902. A. Yes, sir. [219] 

@. Where was the original initial stake pointed 
out to vou by Grant in 4899 with reference to thae 
stake ? A. At the SaCOn Oe 

Mr. GILMORE.—I now offer in evidence the pho- 
tograph taken in 1911, showing the initial mound of 
the Grant claim, built by the witness in 1901. 

The COURT.—It may be admitted in evidence 
marked Defendants’ Exlibit 17, said photegraph be- 
ing as follows: [220] 
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Q. Examine the photograph I hand vou marked 
in the corner 2, and state, if you know what that is. 

A. That is the southwest corner of the Grant 
claim. (Continuing:) That is the corner towards 
Little Creek roadhouse. I was present when the 
photograph was taken. The photograph represents 
the southwest corner stake the 2x4 marked in paint 
figure 2. That is a picture of the mound that [ built 
in 1801 and the stake that I placed at that corner; 
that was where the original southwest corner of the 
Grant claim as identified to me by Grant im 1899, 

Mr. GILMORE.—I now offer the photograph in 
evidence, if the Court please. 

The COURT.—Photograph admitted in evidence 
marked Defendants’ Exhibit 18. Said photograph 
being as follows: [222] 
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[ Defendants’ Exhibit No. 18. ] 
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@. Now, please examine the photograph marked 
3 in the corner, and state, 1 you Eiiow, ham ai is: 

A. That is the southwest comer of the Grant 
claim. (Contimuing:) It is the corner in the divec- 
tion of the Bessie mine. The photograph represents 
the southeast corner of the Grant claim, Slromnie 
the stake 2x4 marked with the figure 3 in carriage 
paint. It shows the mound I built in 1801 and the 
stake that I put there afterwards. That is where 
the original willow stake that marked the southeast 
commer indi¢ated by Mr. Gram to ie stoodam ey 

Mr. GLUMORE. 
evidence, if the Vourt please. 

The COURT.—It may he admitted in evidence 
imarked Defendants’ Exhibit 19. Said exhibit be- 
ing as follows: [224] 


I now. offer the pheto@mplh ain 
>) 
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Q. Examine the photograph I hand vou marked 
+ in the corner, and state, if vou know, what that is. 

A. That is the northeast corner of the Grant claim. 
(Continuing:) The corner toward Anvil mountain. 
The Grant stake is the one upon which Mr. MeCun- 
ber has his arm in the photograph, and 1s marked 
figure +4. The photograph shows the mound that I 
built in 1801 and the Grant stake that I placed there 
afterwards. At the time Mr. McCumber and I took 
that picture, this suinmiet; 1911, the origimal Grant 
stake, the very small willow, was standing and it is 
shown in the photograph alongside of the 2x4. 

Mr. GILATORE. 
emicdlen Ge. 

The COURT.—It may be received and marked 
Defendants’ Exhibit 20. Said photograph being as 
follows: [226] 


I now offer the photograph in 
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@. Please examine the photograph I hand you 
marked 5 in the corner, and state what it is a photo- 
eraph of. 

A. That is a picture of the northwest corner of 
the Grant claim, the corner towards Discovery on 
Anvil, (Continuing:) The 2x4 bearing the figure 5 
is the Grant stake. It was placed there by me. It 
stands in the same place that the corner was i- 
dicated to me in 1899 by Grant. 

Mr. GILMORE—I offer the photograph in evi- 
denee. ~ 

The COURT.—It may be received in evidence 
marked Defendants’ Exhibit 21. Said exhibit be- 
ing as follows: [228] 
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Q. T hand vou another photograph. Please state, 
if vou know, what that is a picture of. 

A. A cabin that is on the Grant claim. (Continu- 
ing:) It is on the south part above the railroad and 
is the cabin referred to near the railroad track. 
This photograph was taken at the time 1 was out 
there with Ma. MeCumber this summer. 

Mr. GILMORE.—I1 offer the photograph in evi- 
dence, if the Court please. 

The COURT.—It may be received in evidence and 
marked Defendants’ Exhibit 22. Said exhibit be- 
ing as follows: [230] 
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Q. Please examine this photograph and state, if 
you know, what it is. 

A. It shows the shaft on the Grant claim. (Con- 
tinuing:) The shaft near the southwest corner and 
within the ground in controversy. The photograph 
was taken when Mr. McCumber and I was out at 
the shaft recently. 

Q. Did vou notice a pile of tailings just behind 
Mr. McCumber and can vou state of vour own knowl- 
edee what they represent in the photograph? 

A. That represents the Bard and Muther tailings. 
(Continuing:) It is the tarhmes from the work Gi 
1904 and 5, as I remember it, and was within sie 
eround in controversy. 

Mr. GILMORE.—I offer the photograph in evi- 
dence. 

The COURT.—It may be received in evidence and 
marked Defendants’ Exhibit 23. Said exhibit being 
as follows: [232] 


Kor) 


us. Ptoneer Mining Company. 


[ Defendants’ Exhibit No. 23. ] 
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Q. Examine this' photograph and “Stave, if Fou 
knew, what that is a photograph of. 

A. It shows tailings on the south half of the claim. 
(Continuing:) It is a photograph of the portion of 
the Grant claim the southern third. It is the part 
known as the west end towards the Lyng or Moon- 
heht claim. 

Q. And state whether or not that is a picture of a 
portion of the ground in controversy. An Iteie 

Q. What, if vou know, of vour own knowledge, 
are the piles of rock or tailings ? 

A. These are tailings of Bard and Muther and in 
part the Russians. 

Q. And state whether or not those are tailings of 
work done by lavmen under the Grant title, if vou 
know of vour own knowledge. 

A. Yes, sir. (Continuing:) That picture was 
taken at the time Mr. MeCumber and I took the 
others; all the photographs were taken the same day. 

Mr. GILMORE.—I now offer this photograph in 
evidence. 

The COURT.—It may be received and marked 
Defendants’ Exhibit 24. Said exhibit being as fol- 
lows: [234] 
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@. In 1902 state whether or not the defendant, 
Pacific Coal and Transportation Company gave any 
lease or leases on the Grant claim. A. Jt did. 

@. IT hand vou an exhibit, Mr. Kingsbury, please 
examine it and state if vou know, what it is. 

Pe ado: 

Q. What is it? 

K. It is allease 1 gave Pat Winter ahd. Geom 
Crawford. 

Q. You say you gave it, for whom? 

A. For the Pacific Coal & Transportation *Com- 
pany. 

Q. And upon what claim? 

A. Upon the Grant claim. 

Mr. GILMORE.—We now offer the written lease in 
evidence, being the exhibit identified by the witness, 
the original instrument, for the purpose of showing 
that the defendants were in possession of the ground 
Wa COLPTOMErSy. 

The COURT.—It may be received in evidence and 
marked Defendants’ Exhibit 25. Said exhibit being 
as follows: 


[ Defendants’ Exhibit No. 25. | 

“THIS INDENTURE made the 15th day of July, 
A. D. 1902, by and between A. G. KINGSBURY, 
Agent, Lessor and P. D. WINTER & GEORGE 
CRAWFORD, Lessees, WITNESSETH: 

That the lessee for and in consideration of the 
rents, royalties, covenants and agreements herein- 
after reserved and by said Lessees to be paid and 
performed, has granted, demised and let unto the 
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said Lessees on a seventy-five per cent lay or lease 
all of the placer mining grouns known as ‘‘Moon- 
heht’’ lving on the southern base of Anvil mountain 
and staked by Woodford N. Grant, the same is 
situated in the Nome Mining District, District of 
Alaska and belongs to the Pacifie Coal and Trans- 
portation Co., to have and to hole unto the said 
Lessees during the open mining season of 1902, or 
water runs freely in sluice boxes without freezing, 
At which time this contract will expire, unless sooner 
revoked, forfeited or determined through the viola- 
tion of any covenant hereinafter against the said 
meTiaAN tC. 

And in consideration of said demise, the said 
Lessees [236] covenant and agree with said Lessor 
as follows, to wit: To enter upon said mine or 
premises and work the same in ,est manner neces- 
sary to good and economical placer mining and to 
work said ground as steadily and continuously as 
possible with as many men employed as can be 
worked to advantage and without waste or sacrifice 
of the present of future value of said mine and that 
any failure so to do may be considered a violation 
of this contract. All gold taken from said mine to 
be divided between Lessor and Lessees as follows, 
25 per cent to Lessor and 75 per cent to Lessees, all 
cleanups or gold mined from said claim by Lessees 
to be divided upon demand of Lessor. 

The Lessees hereby agree not to assign their lease 
of said claim or any portion of it or anv interest 
thereunder and not to sublet the premises or any 
part thereof without the written consent of said 
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Lessor and not to allow any person or persons ex- 
cept the said Lessees, their etiployees and eo; 
laborers to take or hold possession of said premises 
or any part thereof under any pretense whatsoever. 
Upon the violation by said lessees or anv person 
emploved by or co-laboring with them of any of 
these covenants and agreements the terms of this 
lease shall, at the option of the Lessor, expire and 
said Lessor or his agent may enter upon said prem- 
ises after making demand for same in writing, with- 
out process of law. 

Each and every clause of this indenture shall ex- 
tend to the heirs, executors and administrators of 
all parties hereto. In witness whereof the said par- 
ties, Lessor and Lessee, have hereunto set their 
hands and seals on day and date first written. 

PACIFIC COAL & TRANSPORTATION 


CO., 
A. G. KINGSBURY, Agent, [Seal] 
Lessor. 
P. D. WINTER, [Seal] 
GEO. CRAWFORD, [Seal] 
Lessees. 
Witness 


aie 


QM. State whether or not the lessees under this 
lease took possession of the Grant claim, under the 
terms of the lease. 

A. They did. (Continuing:) They performed 
work under the lease. I was not there while they 
wete actually digging but I know that they worked 
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down where the railroad now is, and the southwest 
ime of the claim, within the Pound in controversy. 
Lalso caused the claim to be surveved in September, 
1902. JT emplored Mr. Arthur Gibson and he sur- 
veved the Grant claim for the Pacific Coal & Trans- 
portation Company and afterwards furnished me 
mum, a bluc-pring of the survey. He surveved it 
with reference [287] to the mounds that I identi- 
fied, those shown in the photographs. He also at 
the same time surveved the Napa claim for me. I 
was the owner of the Napa. In 1902 my head- 
quarters were in town. I[ put my cabin or tent on 
the Napa in 1905. Prior to that time I had a tempo- 
tary structure there. The going rate of wages for 
the vears 1801 and 1800 in that location, was a dol- 
lar an hour and at that rate there was several hun- 
dred dollars’ worth of work done on the ground by 
the Pacific Coal & Transportation Company. There 
mas More work done in 1900 than m 2900. Mr. 
Grant nor his associates had not offered to do any 
work during either of those vears on the Grant 
Qh, & was hot back ih Nome in 1903. I quit the 
employ of the Pacific Coal & Transportation Com- 
pany about the first of the year 1908. Miss FE. L. 
Howard was the agent and represented the Pacific 
Coal & Transportation Company in Nome in 1903. 
After the fall of 19083 I was next back on the Grant 
elaim the 31st of July, 1905. That was when I re- 
turned to Nome from the outside. I came in on the 
steamer ‘‘Senator.”” | started for the claim on the 
night of the 30th of July and moved out to the Napa. 
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The Napa corners the Grant claim. I crossed the 
Grant claim in the summer of 1905 nearly every day 
after I moved onto the Napa. I saw the initial 
stake and the corners and they were still in the same 
place they were in when I first saw them, and where 
they are to-day. I was on the Grant claim agaim 
in 1906 and 1907. 1 observed work being done on 
the Grant claim in 1905 by Messrs. Bard “and 
Muther. They were working on the southwest end 
very near the initial stake. They were sinking 
shafts, [288] and tunneling and engaged in tak- 
ing out a dump of pay gravel. They sluiced during 
the summer but I do not fix the date. Their work 
Was oh that portion of the sround m controversy 
that was done on the Grant claim in 1906. I don't 
recall at this time whether Bard and Muther con- 
tinued their work with the Russians, or whether the 
Russians did it of their own aceount. I) did tmor 
have charge of the claim then but I passed there 
every dav by their work, going to the Moonlight 
Splines for Water. 1 wes livine oi the ipa 
was less than a quarter of a mile from where Bard 
and Muther were working and less than a quarter 
of a mule from where the Russians were working. 
The Russians worked very near the same place that 
Bard and Muther worked. 

Q. Do vou remember in the fall of 1902, before 
leaving Nome, of letting any other lease than the 
Winter and Crawford lease? 

A. Yes, to Howard and Doverspike. 

@. Did you execute that lease? am. i did. 
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@. On behalf of the Pacific Coal & Transporta- 
tion Company ? A. Yes. 

Q. Do you know of vour own knowledge whether 
they worked the Grant claim im 1902 and 1903? 

ao ines did. (Contimmame:) They took out 
dumps on the southwest end within the ground in 
controversy. The work done by Bard and Muther 
were also within the ground in controversy and also 
the work done by the Russians in 1906 was within 
the ground in controversy. 

Q. What was the value of the work done, includ- 
ing the Sperry work, on the Grant claim from 1900 
to 1907, within the ground in controversy? [289] 

A. I do not know exactly but it could not have 
been less than five thousand dollars. 

Q@. During that time, Mv. Kingsbury, of vour own 
personal knowledge, did anyone ever make ‘any 
claim to any of the ground where those parties 
worked, any claim to ownership ? 

A. Not except those jumpers that I named before. 

@. Did the Pioneer Minine Company or its 
grantors ever make any claim to that portion of the 
Grant claim upon which this work was done, during 
all those vears? AWot to my Knowledeoe: 

id Ma. andrew Jensen ar Mr D. W.'Mekay 
or the Pioneer Mining Company ever thake any 
claim of ownership of the ground at any time you 
were In charge of either the Pacific Coal & Trans- 
portation Co. or the Corwin Company ? 

A, Wo vst 

Q. When was the first time you ever heard of the 
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claim known as the Moonlight Bench or No. 1 Bench 
on Moonhght, upon which the plaintiff, Pioneer Min- 
ing Company, now claims the ground, when was the 
first time vou ever heard of such a claim? 

A. I don’t remember that I ever heard or it tm we 
earlier vears; | don’t recall that name as applied 
to wliy claim 

Q. Was there ever any monuments or markings of 
any kind or character in that vicinity, to indicate 
such a claim, on the ground? 

A. Not to my knowledge. 

@. Were there ever any stakes or monuments of 
mounds of any [240] character within the Grant 
claim marking or claiming to mark the boundaries 
of a claim known as No. 1 Bench, on Moonhght? 

A. Not to my knowledge. (Continuing:) I know 
where the East Fork of Moonlight is; it Hes south of 
the Grant clan. The East Fork of Moonlight is 
usually covered by willows. There is water that runs 
cown there when the snow melts. Water runs across 
the southwest corner of the Grant claim. I was in 
that vieimity in ihe years 1908, 1909, 1900“ennd 1a 
All the time I maintained a cabin there and was back 
and forth. J was in that vicinity every vear since 
1899 with the exception of 1903 and 4, and have heen 
very famihar with the boundaries of the Grant claim 
at all times. The boundaries and monuments of the 
Grant claim have never been moved. The first time 
I heard of the Pioneer claiming a portion of the 
Grant claim was about the time they started suit in 
the fall of 1910; 
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GO. Now, Nir. Binesbury, so bs to be absolutely 
sure and have it in the record, you detailed to us 
about Mar. Grant pomting out the mitial stake? 

oe. Vee 

M. Just state what Mr. Grant did that dav. 

A. He took me to the initial stake and corner. 
(Continued:) We came by as we went to the initial 
stuke, the southwest cofner, but did not go to it; 
he in a casual way referred to it. I saw the stake at 
that time; it was a small willow. We then went to 
the imitial stake and then back to the southwest 
tomer und oh around the clam. The claim was 
marked with small, crooked willows. We went to 
each corner. Ar. Grant pointed out each stake to 
me. 

\. Mow did you Khow they were the Gtant 
stakes? [241] 

A. Because he said they were and said he placed 
them there. 

(Witness continuing:) [am about to leave the 
District of Alaska, I have a ticket on the steam- 
eiap “Viciorma’’ amd expect to leave Sunday or 
Monday to be gone until next spring. I expect to 
return here next June, 19M. Tam familiar with 
the slopes of Anvil mountain and with what is known 
as the westerly base of the mountain; also the con- 
tour in that vieinitv. With the terraces it is a gen- 
eral incline from the northeasterly end or corner of 
the Grant claim to the southeasterly end, sloping 
southwesterly, to the southwesterly corner. Before 
the ground was disturbed in any way by mining, the 
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Moonlight Springs was considered the base of Anvil 
mountain and from there easterly out toward Little 
Creck ina general way, it was fairly level toward 
Little Creek roadhbouse. Dhere was net very much 
slope from there. There was some termiwees OF 
benches between the springs and the roadhouse. The 
only level ground on the Grant claim were the ter- 
races or benches. The southwest end of the Claim 
was covered with willows in 1899. On the southerly 
side of the claim the willows extended, I should say, 
three or four hundred fect and came down across to 
the center stake. 

Q@. State whether or not any portion of the Grant 
claim tock in any part of what is called the vale or 
valley, and if so, what pat ot the claim. 

A. Well, it was kind of a low flat place where the 
southwest corner stake was located. (Continuing :) 
It extended off into the willows I don’t know how far, 
but there was probably htity feet or more of Mat 
eround. The water flowed across the southwest cor- 
ner of the Grant clann m the sprite At the time when 
the snow was melting. [242] 

QM. Do vou remember being on the Grant claim 
about 4 wear ago, or trerakBouts, the fed) or 19ie 
at the close of navigation ? 

A. Lwent over there about as soon as I could after 
the vessels had gone, as soon as I could get there with 
mv dog team. 

). And state whether or not anybody was mining 
within the boundaries of the Grant claim at that 
time. 
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m. ¥os, thé first tune 1 went out with the dogs. 

G. Thak iS referring now to the time you went 
out with the deg team ? 

&. Fes, 1600, it wae tho last of Ottober or first of 
November, 

Q. Who was conducting mining operations then, 
if vou know ? &. Mar. MeCumiber. 

Q. Do vou know where his men were living at that 
time ? A. Um aw Ped Cavin On the terface. 

@. Is that the same red cabin vou photographed, 
the cabin being in evidence? &. Ves. 

Cross-exanination. 

(BY Mr. LOMUIAN. ) 

| came to Nome on the 10th of July, 1899, from 
the IKkobuk. J had not been in the Nome District 
before that time and was not familiar with anv min- 
me claims here, and had not met Mr. Grant before 
that time. I met My. Grant shortly after my arrival 
in Nome. It might have been within a week and it 
might have been within two weeks. Grant reached 
the beach in a little power boat and J saw him when 
he landed. I got acquainted with him at that time. 
When we first met he informed me that he had made 
locations and [ became interested in the claims a very 
[243] few days afterwards. We went out to the 
Moonlight claim, as we always ¢alled the Grant 
Claim. He made a memorandum agreement on the 
leaf of a note-book that he had in his pocket and we 
signed it. It was not acknowledged or witnessed and 
not recorded. There were fourteen claims mentioned 
in the memorandum, all on one leaf of the memoran- 
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dum-book. When we went to the Grant claim we 
went directly to what is called the initial stake first. 
It was the center end stake, bai in goineyto it xe 
passed the southwest corner and he referred to it 
but we did not go directly to that point until we had 
been to the initial stake. 

Q. Now, Mav. Kingsbury, did vou observe what was 
written on that stake, the so-called initial stake ? 

A. 1 tara iio. 

Q. Could vou make it out? 

A. I could make out Grant’s name. 

®. Omthat stalse 7 

A. Yes, sir. (CContinuing:) I did not fully make 
out. anvthing else at that time. I saw another stake 
there. There might have been two. My impression 
now is that the other stake was driftwood or some- 
thing of that sort. The willow stake was the Grant 
stake. J did not see anvthing else written or posted 
on those two stakes. Grant’s certificate was gone, he 
remarked that as soon as we got there. We passed 
around the claim before we struck the northwest, 
that was the last stake we visited. At the northwest 
corner we found a small crooked willow. I did not 
see any writing on it nor any sphit in the top of the 
stake. J would not swear that it had not been opened 
at the tep but L did not see it. WVlrere wis a Split 
the top of the initial stake. [244] 

Q. How do you come to remember that ? 

A. Beeause Grant was a man of many words and 
he exploded when he found the notice was gone and 
called my attention to that particular fact by his re- 
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marks. He was not asking ine to look at it. 

Q. Did he tell vou how he originally staked his 
claim, or with how many stakes? 

A. Well, it worked out in his showing me. Fle did 
not tell me but he showed me. C(Continuinge:) [was 
familiar and fairly well acquainted with that part of 
the country. J have lived on the Napa claim more or 
less ever sinte 4902, except the two vears | was gone. 
The Oldbaum claim joins the Napa claim on the west. 
iknew C. L. Spaneeard but I did mot know Otto 
Schueler. Lam not sure but [ think Rudolph located 
the Oldbaum claim. The westerly side of the Old- 
baum claim is identical with the casterly side of the 
Napa as they were originally staked. There was a 
number of claims staked in there afterwards, the 
Little Johnneyv Fraction, the Gaffney Fraction, No. 
2 East Fork on Moonlight, the Winter Fraction and 
tie Carison cain. Vhe Eaele clann was down in 
mieve sOtiemmtiarc, | never could keep up with it, I 
remember hearing about the Jerome Fraction but | 
don’t know its boundaries. [ first knew the Napa 
claim in 1902. It was called the Depue claim, had the 
same corners, 

@. Now, the Carlson claim as vou understood it, 
conflicted with the Napa? A. Yes, sir. 

@. And were those lines atterward corretted 30 as 
to make the lines parallel with the Napa ? 

We. Yes, sil. 

Q. When was that? [245] 

em, W don" htiow, te OF tiiree years ago. (Con- 
tinuing:) The No. 2 East Pork on Moonlight elain 
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was staked a few days after the Napa; I do not Yre- 
member the date of the Carlson location. When [ 
bought the Napa claim I examined all of the corners. 
L don’t remember whether I found any other stakes 
at the northwest corner of the Napa at that tutieor 
not. here might have been a stake there: I @xe 
amined the southeast corner stake of the Grant claim 
when | fitst went there with Grant. 1 have been 
often at that corméy singe, aid the corer is ae 
where it alwavs has been. There have been several 
stakes that appeared and disappeared at that commer 
since I was there with Grant. There is a ditch that 
passes that pommt, putethere:since, ‘There havesbeen 
two prcspect shafts put down on the Oakland claim 
that axdhotvert far fromthaicormen 1 dent Kang 
the boundaries of the Oakland clann. I never paid 
much attention to small excavations that were with- 
out the claims in which I was interested. JI do not 
knew where the northwest corner of the so-called Nel- 
sim or Cagisen claitias. “Dliere isa stale just uit oe 
the terrace above the willows on the part of the bank 
that is directly-east of the cabin; there has been sey- 
eral stakes there. They were not mounded up very 
thuch, maybe a little, hardly to notiee. There nacht 
be two bunches of stakes there at the Present tine, w 
don’t remember about that. The first bunch vou 
speak of it was sometime ago I first observed them, 
one stake several vears ago. 

@. And did you ever look to see what was written 
upon those stakes ? A, Yes, sis 

Q. What did you find on them? 
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A. I never found anything that [ could make out 
what it was, [246] 

CWitness continuinge:) J know a survey stake 
usually when J see it, there would be a nail in it. 
don’t remember seeing one seribed at that point. 
Mie nrst stake J noticed at that point was a smh]! 
slender stake standing 414% feet, [should guess. That, 
was slien | vst saw it, when L built mv cabin on the 
Napa in 1305. Since that time othcr stakes of the 
dimensions 2x4+’s and 2x3’s have appeared at that 
place; L could net sav positively when. 

@. Now, tminediately east of that bunch of stakes 
did you find a small cut? A. Close to it? 

Q. Yes, small excavation. 

A. I have seen—what claim are vou talking about ? 

Q@. [am talking about the eenter of the Grant 
Cruc, abont 200 hundred treet trom thie south line of 
lite 

BO Well, no cuts ut ix the bank of this terrace 
which J— 

Q. You are getting back to the southwest corner of 
the Grant claim? 

A. No, I am halfway up— 

Cee AL] reli. 

A. In that terrace, in that bank there has been 
more er less excavating on what L supposed was the 
Carlson— 

Q. Yes, but very close and within seven feet of the 
stake, there is an excavation that looks very old, is it 
there today ? A. VT do not knows 

Q. Do vou know who occupies the cabin on the 
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Giant claim that vou referred to? 

A. Now, atthe present times 

@. Yes. 

A. A man by the name of Smith. CContinuing:) 
He did not tell [247] me that three people were up 
there examining that ent last Tall. -<L cansed the 
Grant claim to be surveved September 30, 1902, by 
Arthur Gibson. I do not know who carried the lines 
for him. 2 was theme ay ithe titse and 2. 9) cae 
and Spangeard. We were visited by Pat Winters 
and his asso¢iate. At that time we surveved both the 
Napa and the Grant claims. Gibson said nothing to 
me at that time that | remember about surveying 
Beuch No. 1 on Nloonlight. 

Q. Did vou mention Andrew Jensen at that time 
in the presence of Arthur Gibson, Lane and Spang- 
gard and discuss the question of the overlap of Bench 
No. 1 Moonhght affecting the Moonheht? 

A. | don’t remember of any such conversation, 
don’t remember of having known of Mr. Jensen at 
that time. 

Q. Did Mr. Spanggard tell vou about any claim 
that was oveTlapping the Grant claim at that time? 

A. I don’t know that Mv. Spanggard discussed 
anv ground excepting the Napa with me. (Con- 
tintine:) J dont Temember that Spanseard dis 
cussed any of the claims, he had no reason to discuss 
them with me. I do not remember any remarks that 
Spanggard made. Spangeard and Lane were not 
interested in the claims except Spanggard was the 
agent for Gieuet the sormier omtier of the MARAT 
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Giruer was not interested in the Pacifie Coal & 
Transportation Company or the Corwin Company. 
Spangeard and Lane were present at the request of 
myself to identify the corners of the Napa. Thev 
did not identify any other corners of any claims to mv 
knowledge at that time. I was with them while we 
surveyed the Napa. J don’t think [ went to all the 
comers of the Grant claim with them at the tine. 

Q. Did Mi. Spangeard in vour presence and in the 
presence of [248] Mui. Gibson, out there on the 
wound waite tine of the survey, explain how and bv 
whom the Depue, the Nelson and the Moonlight No. 
1 Bench clanns were located? 

Mr. GLLMOR E.—Ohbjected to as calling for hear- 
sav evidence. 

The COURT.—Objection overruled, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

A. All I remember is that something was said 
avout the Wepuc location, that is what vitally in- 
terested me. (Continuing:) L would not swear 
that he did not mention the Nelson Bench or Bench 
No, 1 Moonlight; [ know that Spanggard identifiec 
the four corners of the Napa, L do not know that he 
identified anything else. J don’t remember of hear 
Ing any conversation between Mir. Spanggard and 
any other person excepting regarding the claim fo: 
which T had him out there. Mr. Spangeard may o1 
may not have identified the corer stakes of the Moon 
hight No. 1 Bench, I don’t know. There might have 
been conversations between Spangeard and others 
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about other claims than the Napa but if such conver- 
sations occurred [ took no notice of them. They 
night have occurred. Spanggard may have pointec 
out the approximate place for the southeast and 
noithwest corners of Moonhght Bench No. 1, but he 
did not do so to my knowledge. 

Q. Did Mix. Gibson eall Mr. Spanggard’s attention 
to the fact that Moonhght Bench No. 1 overlapped 
or conflicted with the Rebert Lyng claim, his Moon- 
heht claim? 

A. If he did I have no recollection of it, because 
it had no effect on me. 

Q. Did Mr. Spanggard at that time, in the presence 
of Mr. [249] Gibson and Mi. Tanne san: “Wile 
made a location of the Moonhght Bench No. 1 over- 
Japping Moonhght claim and we located it so inten- 
tionally to take in all the vacant ground between the 
Nelson Beneh and the Moonlight ¢laim’’? 

A. He may of but not to my knowledge. 

@. Did vou not at the time ask Mr. Spanevard 
how it could be that Andrew Jensen, being a witness 
on the Grant location, would permit Grant to make 
his location overlapping the Moonhght Bench No, 1? 

A. I donot remember asking that question. (Con- 
tinuing:) I do not think so, and | do not remember 
any reply. As I remember it now, 1¢ seems to mec 
I left a little before Gibson was through completing 
his survey. I don’t know as a matter of fact, that 
Gibson also surveyed No, 2 Moonheht after complet- 
ing the Napa and Grant. He may have, I don’t 
know. The northwest corner of the Napa is six or 
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ten feet Perhaps over the line of the Grant. L first 
learned of the conflirtme claims with the Grant clann 
about a vear ago. 

(). You mean to say you never heard of the Moon- 
heht or No. 1 Beheh Mocnitelit prior to last vear? 

& J simppose I hase heaircl of it. 

Q. Do von know who claimed it ? 

Mr. GRIGSBY.—I would like to have it entered 
in the record that Mr. Arthur Gibson is of counsel 
Tu, CHOIS) (SE 

Mr. GILMORE.—Please also note that he is 
coaching the attorney what to ask; that he is present 
and frequently coaching the attorney what to ask. 

(Witness centinuing:) I know where No, 2 East 
Fork Moonlight [259] claim is. I think it was 
located just after the Napa, in 1899. No. 2 Kast Fork 
Muns éast and west, the northwest corher of No. 2 
Mast Fork must have been away off the Napa, it may 
ve onenve Carat puiel hand ink so. The No, 2 
Hast Fork claim overlapped the Napa, it took off 
about half of the Napa, that 1s what worried me. 

@. Yes, didn't it take off of the Nelson Bench too ? 

A. I suppose so. 

Q. And didn’t it extend west along the Nelson 
Bench? 

A. It must have. (Continuing:) The south line 
of No. 2 East Fork was above the south line of the 
Napa. I never measured No. 2 East Fork, but I sup- 
pose it was 600 feet. I did not know Mrs. Elizabeth 
Carlson, now known as Mrs. C. J. Jorgensen. [have 
Seen people at work several times on the Carlson 
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Claim during the time I have lived im that vicmnty, 
during various vears. There is a hank runnime 
along near the south line of the Grant claim above 
the line of willows. I never saw anyone working 
above this bank or north of the willows that I 
ever supposed was doing assessment work on the 
Carlson claim. After 1903 T took no notice about 
where they were working so long as they were off the 
Napa. J did not know as much about the Nelson 
or Carlson claim as I did about the Grant. I hada 
casual interest in the Grant claim because of my 
folmer association In it and being a part owner in it. 

@. But vou did observe last vear that there was 
such a claim or that someone claimed such a claim as 
Bench No, 1 Moonhght ? 

A. Yes, but I did not have the name impressed on 
Pipe: 

Q. You know where the cormers are, approxi- 
mately, of that claim? A. I don’t beheve I do. 
[251] 

Q. Haven't thev been pomted out to vou recentl*? 

A. Ina general way, | could not go and show yvyou— 

@. No, but vou could show me the stakes of the 
Grant claim? A, Mower Ago: 

@. You couldn't show me the Nelson stakes or the 
Carlson stakes ? 

A. Ng, fot all of ghein. CComiimuime:) 1 dem 
remember seeing any keystone drill in the immediate 
vicinity, except on No. 2 Moonlight when the Wild 
Goose were drilling there; there has been other drills 
hut no keystone, that is the only place T 1emember 


=| 


us. Proneer Mining Company. 47 


(Deposition of A. G. Kingsbury.) 

seeing a kevstone drill. PT don’t remember seeing any 
horses working there with serapers. 1 don’t know 
who owned the claim north of the Grant claim. I 
never saw MeKav ip that vicinity and if there were 
men under his employ working out there JT would 
not know it, perhaps. IT would not swear that there 
had been no drill holes sunk .on any portion of what 
is called the Grant claim. There was a gasoline drill 
on that ground as late as 1907. It was operated by 
Sperry and Sam Waysinan and associates; they had 
a lease on the ground. 

@. I ask vou whether vou will swear that from 
pepecmmber 15, to October ist, 1907, there were not 
ten holes sunk with a keystone drill to the depth of 
about thirty feet, in part of the Grant ¢laim, what 
vou call the Grant claim ? 

A. That was inside of two weeks and [ saw no key- 
stone drill in that neighborhood at any time. (Con- 
tinuing:) Most likely I was doing assessment work 
during that time about seven miles from there on 
ovher groperty. 

Q. What proportion of the time have vou been ab- 
sent from the Grant claim or the Napa ¢laim each 
vear during the time since you first knew the Grant 
claim? [252] 

A. Oh, some of the time I have lived there pretty 
continually and then IT would be out on other prop- 
erty. JT have averaged from one to six months every 
year, I mean from the time I fivst built my cabin 
there in 1905. 


Q. How long a time did you spend there between 
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A. My time being there consisting in various visits 
to the Grant claim, and to the Napa after I acquired 
that. (Witness continuing:) I kept no cabin there 
but L have been in a tent on the Grant claim. Whe 
cabin on the Grant claim has been moved once or 
twice. It has been on different parts of the clain. 
{ don't know whether it is o¢eupving the place it 
was mowed to from that pomt new or not. DI dont 
know when it was built. I dont know positively 
that that is the same cabin that was first put on the 
central part of the claim up hear the ditch. I sup- 
pose it is the same cabin that was there last vear. 

Q. Has it been in its present position for two years 
last past ? 

&. I would not think for two vears but perhaps 
it has, I would not say itthas net. (Continuing: ) 
It is within the area in conflict at the present time; 
I think it was not before it was moved. I did net 
know Andrew Jensen. 

Q. The first season vou became acqainted with the 
eround, the Grant claim, did vou go over the ground 
with the view of ascertaining if there were any cuts 
or marks of any kind visible on the surface of that 
claim ? 

A. Yes, I frequently went by that ground and over 
the ground. (Witness continuing:) I would not 
swear that there were ho cuts. lt do nét remember 
aman by the name of Lewis Johnson. J may know 
aman bv the name of Langstrom, but not by that 
name. [258] There were various other people 
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oceupving the Caribou cabin on No, 2) Bast  lork 
Moonlight, but 1 did not know their names. It seems 
to me there were some tents on No, 2 East Fork and 
No. 1 Bench in the earlier vears, but | don’t remem- 
ber, don’t identify anv in mv mind, any cabins. 
There were a great many willows en the Grant claim 
in and about the southwest corner of the Grant clam. 
The willows extended from the southwest corner of 
the Grant claim past the mitial stake and along the 
west line of the Grant claim, from there they disap- 
pear and appear agnin, as J remember near the 
northwest corner. The Grant stakes were willow 
stakes; the center stake was a larger one, and there 
Was a small willow not over an inch and a quarter 
at its largest end, and the next largest one was at 
the northwest corner, and the others were very small; 
they were less than an inch in diameter. The initial 
stake was hardly three feet tall, the northwest not 
quuce so tall, and the regi abot two feet. The nat- 
ural growth of willows is from two to four fect high 
Mm thet VicmMity. 

Q. Did vou file an amended location of the Grant 
claim at one time? . Wes. 

@. When was that? 

mw. 1 have forgotten the date. 

C}. it was in October, 1902, was it 1et? 

A. October, 1901. 

©. Did vou place any stakes at that time? 

A. Yes, I think there was—that was the time I 
placed the 2x4’s. I remarked the stakes when I 
placed the 2x-+’s. 


480 The Pawefic Coal & Transportanon Co. er ab 
(Deposition of A. G. Kingsbury.) 

Q. What was vour object in filing the amended 
location? [254] 

A. I don’t know, it runs mm my blood to do that. 

@. On the theory that the more times vou stake the 
less others will Jump? ’ 

A. Well, perhaps that is what prompted— 

@. You followed that custom? 

A. I have done it a great many times. 

Q. In your amended location vou said the pur- 
pose of it was to take in new ground in that locality ? 

A. I suppose I was following some form that I 
thought an amended notice required. (Continued :) 
IT have heard of the What’s Left Fraction. I have 
not examined the stakes, I had them pointed out to 
me. Mar. MeCumber pointed them out to me. 

Q. You advertised vour copartners out at one 
time ? A. Yes, sir. 

Q. Who were vour copartners, co-owners ? 

A. I can’t tell vou by name, except Grant, I don’t 
remember. 

Q. What interest did vou have in the Grant claim 
at the time vou advertised the co-owners out? 

A. Mv stock in the Pacific Coal & Transportation 
Co. 

Q@. And what interest did the Pacifie Coal & Trans 
portation Company have in the Grant claim at the 
time vou advertised the co-owners out? 

A. Thev were the owners. 

Q. What undivided part? 

A. Half or fifty-one one-hundredths, 

Q. And there were other copartners, other owners 
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besides Grant? A. Ves, Gir. 

Q. What did you pay for the undivided one-half 
of the Grant claim? [255] 

A. One thousand dollars. (Continuing:) That 
was paid in the month of March, 1900. We adver- 
tised them out in 1902. The company took the mat- 
ter up and corresponded with the co-owners. They 
did it under my advisement. I notified the company 
to get after them for their share of the work. I 
think Albert Merrill has the correspondence. He 
lives in Manchester, N. H., now. Miss EK. L. Howard 
succeeded me as agent; she had. charge of the prop- 
erty until the following summer, 1908, and then Cap- 
tain West took charge of it under the advice of W. 
H. Bard. Mr. Bard was afterwards agent of the 
company and issued leases. I had no conversation 
with Mr. Bard about whether he was told to quit 
work on the Grant claim by any one or not. JI have 
never heard of anyone that was working on the 
Grant claim having been told to quit by any claimant 
of the ground. 

@. Are you very sure that you never heard any- 
one claim any portion of the Grant claim by reason 
of an overlap and a prior location? 

A. Not of any of the people who own anything 
around there now. 

(). Anyone representing the Pioneer Mining Com- 
pany? i, Wo: 

_Q@. Anyone representing D. W. McKay? 

A. No. 

Q. Anyone representing Andrew Jensen ?. 
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A. No. [256] 

Redirect Examination. 
(By Mr. GILMORE.) 

Q. Counsel asked you about a cabin on the Grant 
claim that is out there now, with reference to its posi- 
tion, Mr. Kingsbury; you don’t know whether the 
cabin that is there now was the cabin that stood fur- 
ther up on the claim or not? 

A. I don’t know, no, sir. It didn’t look to me like 
the same cabin, perhaps it is. 

Q. You don’t know that it is a fact that this red 
cabin that is now on the Grant claim was hauled 
from the town of Nome two years ago and has never 
been moved, you would not swear that is not so? 

A. I would not swear either way. (Continuing:) 
I was giving my best recollection, I have never been 
told anything about it. 

Q. Now, with reference to the so-called Caribou 
claim, did you as owner of the Napa claim ever have 
any litigation over the Napa? 

A. With the Caribou Mining Company, who owned 
No. 2 East Fork Moonlight. 

@. And who is the owner of the Caribou now? 

A. Pioneer Mining Company. 

@. With whom did you settle your differences in 
the litigation ? 

A. Jafet Lindeberg. (Continuing:) I gota deed 
from the Pioneer Minine Company or Jafet Linde- 
berg, to the ground in controversy. 

Q. Now, do you know where Mrs. Carlson-Jorgen-. 
sen’s claim was at the time of this Napa Caribou 
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lawsuit ? A. I know where she claimed it. [257] 

@. State whether or not it was surveyed and so 
marked to show that the Carlson claim covered the 
identical ground with the Napa, at the lower end, 
was it so marked by surveyor Gibson, if you know? 

A. I have seen a map showing that. 

@. And where was the south end of the so-called 
Carlson claim with reference to your stakes? 

A. Our corner stakes were identical lapping the 
Carlson diagonally across my south end. 

Q. Do you know when the Carlson claim so-called 
was claimed to be in its present form as claimed by 
the plaintiff in this lawsuit, lying to the west of your 
Napa claim on the ground? 

A. I don’t remember when I first saw the notice 
on the southwest corner of the Napa to that effect, 
but I should think it was about two years ago. 

@. Was that before or since Jafet Lindeberg gave 
you a deed to the conflict? A. Sinee, 

@. Did Mrs. Carlson or Jorgensen, whatever her 
name is, ever claim that her claim lay west of this, 
at any time prior to the time Mr. Lindeberg gave 
you the deed? 

Mr. LOMEN.—Objected to as calling for coneclu- 
sion of the witness. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

(Witness continuing:) I never heard the word 
‘‘Nelson’’ in connection with any of the overlaps of 
the Napa. P. D. Winter [258] might have been 
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in possession of the ground west of the Napa toward 
what is called Moonlight Creek, but I don’t know 
who mined on the Winter Fraction. I expect the 
Pioneer Mining Company owns all those fractions 
now. 

. Do you know who owns the Jerome Fraction? 
. I am not positive, I suppose the Pioneer. 

. Who owns the Carlson location, if you know? 

. I saw in the paper that the Pioneer Co. did. 

. Who owns the Napa now? A. The Pioneer. 
. You sold that to the Pioneer? A. Wes: 

. When? A. This fall. 

. State whether or not you staked a water right 
on the Grant claim at any time while you were in 
charge of the Grant claim, or interested in it. 

A. Yes. (Continuing:) JI staked one in the 
earlier vears I could not say just when. I think I 
recorded it in the recorder’s office of the Nome Re- 
cording office. I staked it in the lower part thinking 
I could take up the Moonlight Spring water in 
the channel that runs under the slide from Anvil 
mountain. 

Mr. GILMORE.—I now offer in evidence, if the 
Court please, a certified copy of the water right men- 
tioned by the witness in his evidence for the purpose 
of describing the boundaries of the claim with refer- 
ence to natural objects in that vicinity, and for the 
purpose of showing possession of [259] the ground 
in controversy at the time, in the Pacific Coal & 
Transportation Company. 

Mr. LOMEN.—Objected to as incompetent, irrele- 
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vant and immaterial. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—I ask leave to have the clerk 
mark it for identification. 

The COURT.—The exhibit may be marked De- 
fendants’ Exhibit 26 for Identification. Which 
said exhibit was in words and figures as follows: 


[Defendants’ Exhibit No. 26. | 


#16825. 
NOTICE OF LOCATION OF WATER RIGHT. 
Nome, District of Alaska, 
Sept. 2d, 1902. 

I hereby claim for mininf mechanical and other 
useful purposes all the water within the limits of this 
Mining Claim known as ‘‘No. 1’’ bench on ‘‘ Moon- 
light’’ upon which this notice is posted, both the sur- 
face water thereon and. any water that has been here- 
tofore discovered or that may be hereafter discovered 
in the gravel beneath the surface of the said claim,— 

This claim was staked by W. N. Grant on January 
9th 1899, by A. G. Kingsbury, Agent. 

Filed for record 12:10 P. M., Sept. 17th, 1902. 

Request of A. G. Kingsbury. 

T. M. REED, 
Recorder. 
W. W. Sale, 
Deputy. 
(Recorded in Vol. 71, page 162.) [260] 
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@. Do you know whether or not that water right 
was ever amended by anyone connected with the 
claim ? 

Mr. SCHOFIELD.—Objected to as immaterial. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Q. Mr. Lomen directed your attention to some 
stakes that stand a little north and east of the red 
cabin, and near the center of the Grant claim? 

A. Yes: 

Q. And you stated that there were several there 
several years ago, I believe you said in 1905? 

A. Yes. 

(. State whether or not you saw any stakes there 
at that point in the year 1902, or prior to that, at 
that place. 

A. I didn’t see any. (Continuing:) The character 
of the surface of the ground where those stakes are 
now standing is open ground and no willows. 

Q. State whether or not if there had been any 
stakes at that point, prior to the time of the Gibson 
survey in 1902 you would have observed them. 

Q. I would have seen them. (Continuing:) In 
1899, 1900, 1901, during my visits over the claim I 
do not remember of ever seeing any stakes at that 
point. JI have recently seen what is called the Jensen 
claim. In 1899, 1900, 1901 and 1902 I was over that 
portion of the ground and I don’t remember ever 
seeing any stake at that place, or any marking of any 
kind or character to indicate the corner of a claim 
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there. From my observations in going across the 
claim at that point, if there had been a stake I should 
think I would have seenit. I knew [261] Sperry 
when he was living. He had a lease from the Pa- 
cific Coal & Transportation Company, in 1907 on the 
Grant claim. He drilled on the claim, I don’t know 
how many holes. I think he started with a drill and 
then changed to another. I know L. F. Wood, a red- 
headed fellow. He was working there. I do not 
know Captain Anson by name. I do not know Mr. 
C.S. Johnson, by name. There was a fellow by the 
name of Sperry anda man by the name of Waysman 
working for Captain Sperry. Captain Sperry and 
his men were drilling there more or less through the 
winter. They drilled a good many holes, part of 
them within the ground in controversy. I know 
about where the Eagle Fraction is. Some of their 
stakes they placed within the ground in controversy. 
[ 262 | 

Recross-examination. 
(By Mr. SCHOFIELD.) 

Q. When you first saw the Grant claim, is it not 
a fact that it was staked with only two stakes? 

A. No, sir. 

Q. How many stakes marked the western boundary 
of the Grant claim? 

A. Three. (Continuing:) The character of the 
surface of the ground at the westerly side of the 
claim is somewhat uneven on the south slope, the 
highest point there being the northwest corner. I 
have lined up the westerly stakes of the Grant claim. 
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They were not in a straight line. The center stake 
stood up the hill out of line, perhaps six feet. I was 
a party to the lawsuit of the Caribou Mining Com- 
pany against Howard and Kingsbury. I don’t re- 
member of ever meeting Elizabeth Carlson or know- 
ing her. 

Q. Isn’t it a fact that you knew at that time that 
the southwest corner stake of the Napa claim was 
the southeast corner of the Carlson Bench ? 

A. I did not know it until I saw the notice posted 
on the southeast corner about two years ago. (Con- 
tinuing:) The northwest corner of the Napa stands 
right on the ditch line. I became interested in the 
Napa in the fall of 1902. I did not know anything 
about the claims in that vicinity prior to that time, 
except as to the Grant claim. The first cabin that 
was put on the Grant claim was down close to the 
railroad, near where the railroad is, above the track. 

Q. Now, this Bard and Muther cabin you speak of 
was a tent? 

A. There was a cabin attached to it. There was a 
wood cabin there. [263] 

Q. How long did that remain there? 

A. I could not say. 

Q. I want to know how long that cabin you call the 
Bard and Muther cabin remained there where you 
say it was situated? 

A. It must have been two years. 

Q. Do you know what became of it? 

A. Nio,»six. 

Q. Now, the next cabin that was placed upon the 
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ground was placed at what point upon the Grant 
claim ? 

A. Halfway the length and towards the northerly 
side. (Witness continuing:) I don’t think that 
eabin was within the ground in controversy, I think 
it stood a couple of hundred feet north of the Caribou 
claim. There was another cabin put on, or the same 
one moved down, but I think it was another moved 
on. 

Q. Do you know who placed the cabin at that point, 
north and west of the Carlson Bench? 

A. I suppose it was Mr. McCumber. 

Q. Now, will you please draw in with a lead pencil, 
the east side line and the west side line of the so- 
called Carlson location as claimed on the ground at 
that time by Mrs. Carlson-Jorgensen during the law- 
suit entitled Caribou Mining Co. v. Kingsbury and 
Howard? 

Mr. SCHOFITELD.—Objected to as incompetent, 
immaterial and irrelevant. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Q. Draw it approximately, Mr. Kingsbury, as near 
as you can, showing where it was claimed at that 
time, the Carlson location as marked on the ground, 
and write the word ‘‘three’’ and draw a eircle around 
it. [264] 

A. Witness draws line. 

Q. Now, please draw the west line of the Carlson 
location as claimed at that time, where the west 
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boundary side line was, and mark it with the word 
‘‘four’’ and draw a circle around it. 

A. Witness draws and indicates as directed. 

@. Prior to the time you got your deed from the 
Pioneer Mining Company state whether or not the 
Carlson location was marked on the ground the 
south end, at the point H and Gas shown on the map. 

Mr. COCHRAN.—Objected to as incompetent and 
not binding on us. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—We offer the plat identified by 
the witness in evidence, if the Court please. 

The COURT.—It may be received in evidence and 
marked Defendants’ Exhibit 27, said exhibit being 
as follows: [265] 
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Ethel Luella Howard, a Witness for Defendants. 


ETHEL LUELLA HOWARD, being first duly 
sworn, testified as follows: 

My name is Ethel Luella Howard; I am known by 
my initials as E. L. Howard. I first came to the 
Nome District in 1899. I first came to Alaska in 
1898. I know Mr. A. G. Kingsbury. I have known 
him since 1898. I know a claim in the Nome District 
called the Grant claim. My business in Nome has 
been mining and cooking. I own some mining 
claims in the vicinity of the Grant claim and have 
owned property in that vicinity since 1900. I own 
a bench claim off from Cooper Gulch, about one-third 
of a mile in distance from the Grant claim. I was 
first on the Grant claim in the early part of Septem- 
ber, 1899. I was looking for a chance to locate some 
ground through the willows there. I am familiar 
with the claim as shown on the map, Defendants’ Ex- 
hibit 11. In September, 1899, I passed down 
through the willows as shown on the map, between 
points 2—1 over on the west end of the Grant clain. 
I know where the Moonlight springs are. I first saw 
them in September, 1899. When crossing the ground 
then I saw three blazed willow stakes with the name 
of Grant on them. J did not know Mr. W. N. Grant. 
In the year 1900 I made several trips prospecting for 
a time through the summer. One of the three willow 
stakes that I speak of was near the center of the 
willows, very near to the springs. I did not stake 
any ground in that vicinity. I passed over the Grant 
claim two or three times in the summer of 1900. My 
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own claim on the Cooper Gulch was northeasterly 
from there. JI knew a company called the Corwin 
Trading Co. J also know the Pacific Coal & Trans- 
portation Company, I was in its employ and had 
charge of its property at one time. In the summer 
of 1901 I did cooking for the company. It had offi- 
ces in [267] the east end of town down about a 
quarter of a mile east of the Standard Oil in the 
direction of Fort Davis. I was engaged in cooking 
there in the summer and fall of 1901. Mr. A. G. 
Kingsbury had charge of its mining and property. 
I recall Mr. Kingsbury making some stakes and pre- 
paring some notices with reference to the Grant 
claim in September or October, 1901. I saw him 
paint five stakes with black paint. He painted them 
in the warehouse but they were dried in the mess 
house. I saw them there. I do not know what kind 
of paint it was, it was black paint he used. He 
painted the figure on each stake, numbering 1, 2, 3, 
4 and 5. He wrote out an amended location notice 
for the Grant claim at that time and I signed it as a 
witness. It was made out the 4th of October, 1901, 
I believe. J think I signed it in the office building 
over in the east end of Nome. The notice was made 
in duplicate. I signed two of them as witness. 

Q. Just glance at this Exhibit No. 16, the amended 
notice of the Grant claim, and state, if you know, 
whether that is a copy of the one that you signed at 
that time, in October, 1901. Is that in substance a 
copy of what you signed at that time? 

A. Yes, sir. (Continuing:) In the summer of 
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1902 I did some prospecting and I did some cooking 
there. 

Q. Miss Howard, so as to get it in the record and 
inform the Court, state whether or not you do pros- 
pecting work of your own, on your claims. 

A. Ido. 

Q. I mean physical work of mining, digging and 
mining ? A. Yies, sir. 

Q. State whether or not you have done that char- 
acter of work for a number of years. [268] 

A. Yes, sir. 

Q. Did you do any prospecting in the year 1902? 

A. Yes, sir. (Continuing:) I prospected near 
Cooper Gulch and also Anvil Creek. I was out on 
the Grant claim in 1902 while doing work in that 
vicinity, about the latter part of July or first of 
August. At that time I saw the amended notice that 
I had signed as a witness, on the initial monument 
stake of the Grant claim. I noticed it several times 
that summer while passing to and from the springs 
for water. The notice was on the initial monument 
stake of the Grant claim. I knew a claim in that 
vicinity called the Moonlight or Lyng claim. This 
amended notice that I speak of was at the easterlv 
end of the Lyng claim. Mr. Kingsbury went out- 
side to the states in the fall and winter of 1902 and I 
was left in charge of the property of the Pacific Coal 
& Transportation Company. I had charge of the 
Grant claim that winter. 

Q. Do you know of your own knowledge whether 
or not any work was done on the Grant clain during 
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the winter of 1902 and spring of 1903? 

A. Wes, sar, 

@. Who performed work on the claim? 

A. Howard and Doverspike and their partners. 

@. Who was that Howard, was he any relation to 
you? A. No, sir. 

Q. State whether or not they operated that winter 
under a written lease, if vou know. 

A. Yes, sir. (Continuing:) As near as I can re- 
member, Howard and Doverspike worked on the 
Grant claim about the first of December, 1902, and 
worked continuously until the middle of May, 1903. 
I was out on the Grant claim during that time. They 
worked down through the willows. On the map, Ex- 
hibit 11, I [269] mark the place where they 
worked with the number ‘*55.’’ They were taking 
out a dump there and did some prospecting. I don’t 
remember how many times I was on the claim there 
during the time they worked there. J was there a 
number of times, as near as I can remember it would 
be about once a week. There were four men all of 
the time, I think, working there, and I think they had 
five men part of the time, I am not sure. In the 
spring, about the middle of May, 1903, they com- 
menced to sluice. They quit work on that ground on 
account of an injunction that was served on them by 
the Moonlight Springs Water Co. JI heard Mr. 
Lindeberg’s deposition read to the Court, stating 
that the dump that had been taken out by Howard 
and Doverspike was all sluiced up when he arrived 
in Nome in June, 1908. The dumps were not all of 
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them sluiced up in June, 1908. They were washed up 
after the month of June, 1903, to my own Knowledge. 
I know the value of labor per day during the winter 
of 1902 and spring of 1903, on the ground, the Grant 
claim, in the Nome District. The going rate of 
wages that winter was three to four dollars a day, I 
think, with board. 

®. Now, will you please state the approximate 
value of the work done by Messrs. Howard and 
Doverspike and their associate between the time they 
went to work in the fall of 1902 on the Grant claim, 
and the time they quit work in the month of May, 
1903 2 

Mr. COCHRAN.—Object to the question on the 
eround that the witness has not shown herself quali- 
fied to answer the question. 

The COURT.—Objection sustained, to which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. [270] 

(Witness continuing:) While I had charge of the 
Grant claim during the winter of 1902 and spring of 
1903 I never heard of anyone making any claim to the 
Grant claim or any of the ground embraced within 
its boundaries, 

Q. State whether or not the Pioneer Mining Com- 
pany, or Andrew Jensen or D. W. McKay, or anvone 
on their behalf, made any claim whatsoever to any 
part of the ground embraced within the Grant claim 
during the time you had charge of it. 

Mr. COCHRAN.—I object to the question being 
wholly irrelevant and immaterial. 
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The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—I offer to show by the witness 
that while she was in charge of the claim, in authority, 
she visited it frequently ; and that while on the claim 
during the winter as heretofore testified to by her, the 
Pioneer Mining Company were mining on adjoining 
ground in that vicinity and never at any time to her, 
or to anyone else, to her knowledge, did they make 
any claim or contention whatever that they owned 
the claim or the ground within the Grant stakes. 

Mr. COCHRAN.—We object to the offer as being 
irrelevant and immaterial. 

The COURT.—Your offer is not in accordance 
with your question. 

Mr. COCHRAN.—I don’t think your Honor 
should [271] pass upon the offer at this time. 

The COURT.—I will not pass upon it at this time. 
I said the offer was not in accordance with the ques- 
tion. That has been ruled upon by the Court. ‘To 
which ruling of the Court the defendants then and 
there excepted and the exception was allowed. 

Q. I will ask you now, Miss Howard, do you know 
Andrew Jensen? A. No, sir. 

Q. Do you know D. W. Mckay? A. No, sir. 

Q. Did you know the Pioneer Mining Company or 
any of its officials in the winter of 1902 and the 
spring and summer of 1903? 

Mr. COCHRAN.—We object to that as being ir- 
relevant and immaterial, whether she did or did not 
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prior to the acquisition of the property. 

Mr. GILMORE.—Unfortunately for the counsel 
on the other side, Mr. Lindeberg testified that he had 
an equitable title to it by virtue of written options. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

(Witness continuing:) During the winter of 
1902 and spring of 1903, while I was upon the Grant 
claim, I did not see anyone else upon the claim min- 
ing or working in any manner whatever other than 
Mr. Howard and Mr. Doverspike and their associ- 
ates; and during that time I did not observe anyone 
on the [272] Grant claim other than those gentle- 
men, claiming possession or ownership of the claim, 
or the ground embraced within the Grant claim. I 
know a man by the name of Hopkins. I gave up the 
care and attention of the Grant claim for the Pacific 
Coal & Transportation Company about the first of 
July, 1903, and was succeeded by Mr. W. H. Bard 
and Oapteam West of the steamer “‘Corwin.” I 
knew of a man by the name of J. C. Muther, but I 
was not acquainted with him. I knew Mr. Bard per- 
sonally. I know of my own knowledge that work 
was done on the Grant claim in the summer and fall 
of 1903. I was upon the Grant claim in the fall of 
1903. Mr. Hopkins and his partners were working 
on the Grant claim that fall, near the same place that 
I indicated where Howard and Doverspike worked. 
I know the ground in controversy in this lawsuit. 
The work done by Howard and Doverspike, and that 
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done by Mr. Hopkins, was done within the ground 
in controversy. JI knew where Mr. Hopkins lived 
while at work there. He lived in a cabin that the 
laymen on the Napa used to occupy while I was out 
there. JI understood that Mr. Bard was interested 
with Hopkins. I crossed over the Grant claim in 
1904 and 1905 but I never paid attention to the 
eround. When I was in charge of the claim in the 
winter of 1902 and spring of 1903, I observed the 
boundaries of the Grant claim. The boundaries 
were marked. The initial stake was a 2x4 marked 
1, in a good-sized sod mound. I saw the stake 
marked No. 2 at the southwesterly corner; stake 
marked 5 at the northwesterly corner and stake 
marked 4 at the northeasterly corner, and stake 
marked No. 3 at the southerly corner. I recognized 
the stakes in 1902 as the stakes that Kingsbury 
painted at the office of the Company in October, 1901. 
The corner stakes were well mounded. The stakes 
at the point 2 and 5 onthe map [273] were at the 
same place that I saw the willow stakes in Septem- 
ber, 1899. I was on the Grant claim this past 
summer and at that time went up to the corners. 
The corners were in the same place where I observed 
them in the winter of 1902 and 3, and the easterly 
corners were in the same place that I observed a 
willow stake in September, 1899. 

Q. Have you any interest whatever in the result of 
this lawsuit, Miss Howard? 

A. I positively have no interest whatever. 

Q. Have you any interest in the Pacific Coal & 
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Transportation Company ? 

A. I positively have none. (Continuing:) While 
I was out there this summer I saw a red cabin on the 
ground. 

Q. Now, on the ground, a little northeast of the 
red cabin, at a point shown as point 9 on Exhibit 11, 
did you observe this summer some stakes at that 
point? A. Yes) Sut. 

Q. When was the first time you saw any stakes at 
that point on the Grant claim? 

A. The latter part of October, 1902, when I had 
charge of that property. 

Q. And state whether or not you had passed by 
that pomt im the years prior to 1902? 

A. During the seasons when I was at the camp out 
there, a great many times, passing up and down to 
the springs for water. (Continuing:) The char- 
acter of the ground in that vicinity, at point 9, is 
high ground above the willows and in the open with- 
out any willows, and that point on the ground ¢an be 
plainly seen from other portions of the claim. 

Q. Did you ever prior to October, 1902, see any 
stakes on the [274] Grant claim in that vicinity? 

A. No. 

Cross-examination by Mr. SCHOFIELD. 

The first time I passed over the claim I didn’t 
examine it specially for stakes at that point, but I 
passed within a few feet of where they are now 
standing. I first examined the stakes at that point 
on the 24th of September this year. That was not 
the first time that I saw them. The first time I saw 
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the stakes at that point was in the latter part of 
October, 1902, when I had charge of the property. 

(. The stakes were there in October, 1902, mark- 
ing the northwest corner of the Carlson claim? 

A. No, there wasn’t any stakes there that I could 
see said what claim it was. (Continuing:) ‘The 
first time I ever saw any stakes at that point, was 
the latter part of October, 1902. There were three 
stakes then. I think they were in the same mound. 
I did not see a stake at that point that was five or 
six feet northwesterly from the other stakes, at that 
time. As near as I remember there were two that 
I saw that I should think would be 2x4 lumber stakes, 
and one a little smaller, I should think about 2x3 
lumber. I did not see any willow stakes there. I 
could not swear positively that there was not any. 
J did not observe a little hole there at that time, with 
a little mound thrown up. I didn’t notice any if 
there was one. I have been over there a great many 
times for water, when I camped there different years 
since 1902. I have examined the stakes at point 9 
this summer. There are two of them there now that 
I thought were the same that I saw in October, 1902. 
I remember seeing a stake there that I took to bea 
surveyor’s stake, with some marking, but I couldn’t 
tell [275] from the marking whose stakes they 
were, the name M. B. was cut in the stake, and 
that stake is still standing as I saw it in October, 
1902. I did not ascertain in 1902 that that stake was 
the northeast corner of the Moonlight Bench No. 1. 
When I first went out there in September, 1899, I 
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was looking for ground to locate. I examined part 
of that vicinity carefully as to whether or not the 
ground was open at that time. I thought the ground 
had all been staked in that vicinity from the number 
of stakes that I saw. I did not find any likely 
eround in that vicinity that was open for placer loca- 
tions and I did not make any location there. It is 
about a third of a mile from the Grant claim to my 
claim on Cooper. Where I go to on Cooper Gulch is 
somewhat higher up than the Grant claim. My only 
object in going to the ground in the vicinity of Moon- 
light Springs in September, 1899, was to ascertain 
whether or not there was any open ground in that 
vicinity. I looked at a great many stakes in that 
vicinity at that time. I entered that vicinity from 
the lower tundra there and happened to go over near 
those springs, as I entered the willows I came down 
to that water there, and that stake of the Grant claim. 
I didn’t go much distance above the willows there, 
either above or below, about the same distance. I 
didn’t think much of the ground there above the 
willows or below. 

I recall the break-off in the bank that runs across 
that country. J went past there looking for stakes. 
I went some distance above the thickest part of the 
willows. I noticed the open ground above the wil- 
lows. I looked at all the stakes through that entire 
vicinity immediately south of that break or Jump off. 
I examined all the stakes that I saw. 

I first knew Mr. Kingsbury in 1898. I met him 
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on the boat coming to Alaska. [276] 

The first mining that I did here at Nome was on 
the beach. 

I didn’t know that part of the Howard and Dovers- 
pike dump fell back into the shaft. There were 
several dumps taken out by them that winter. I] 
don’t recall if some of those dumps fell back into the 
shafts after the breakup that spring, or not. 

I examined the three stakes that I saw in Sep- 
tember, 1899, on the Grant claim at the time I was 
out there. They were the only ones I saw at that 
time. [277] 

Mr. GILMORE.—I next offer in evidence the dep- 
osition of Robert Lyng, taken on the 19th day of 
September, 1911. He did not leave for the outside 
as soon as he expected to, and he was subsequently 
examined October 25, 1911, recalled on that date. 


Deposition of Robert Lyng. 


My name is Robert Lyng. I am forty years old 
and have been lately in the mining business up here. 
My home is in Nome; I reside when outside in 
San Francisco; that is my legal residence, however. 
I intend to leave for the outside this fall on the next 
trip of the steamer ‘‘Senator,’’ this coming week. 
I first came to Nome in the fall of 1898, in November, 
I think, somewhere about the 20th or 2ist of Novem- 
ber. I might miss it one day or two at that. I came 
here from Golovin Bay. After arriving here I made 
some mining location in the vicinity of Anvil moun- 
tain. I located what I called the Moonlight claim, 
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near Anvil mountain. It was several davs after I 
arrived. I don’t know just how many days now, 
several days after. Hric Lindbloom and R. T. 
Lyng were with me when I staked and located the 
Claim, ik. ‘Tl’. lhyng is my brother. He is still liv- 
ing. Mr. Lindbloom is one of the organizers of 
the Pioneer Mining Co. There was no one else 
in sight of us-at that time in that vicinity, as far as 
I can remember. I cannot recall the exact date now, 
it was around the last days of November, 1898. The 
Moonlight claim covered what is called the Moon- 
light Springs out there. That is, 1 staked to the 
upper end of the claim above the springs and staked 
down so as to take in the springs or the biggest part 
of them, at least, and down along the stream. Down 
along what is called Moonlight creek.. Mr. Lind- 
bloom staked a placer claim the same day. He 
staked the claim just [278] below mine and he 
ealled it No. 2 Below on Moonlight. I called my 
claim the Moonlight claim. Lindbloom’s claim ad- 
joined mine on the lower end, that is, on the down- 
stream. That is the southwest end. J have not been 
out in that vicinity recently. The last time I was out 
there was a good many years ago. I have not been 
out there, that is I have not stopped in that vicinity 
for a good many years. I have been going across 
there on the train but never stopped there in six or 
seven years. I know where the Moonlight Water 
Company gets its supply of water, where its intake 
is, it is from the Moonlight Springs. The springs 
where the Moonlight Water Company gets its water 


506 The Pacific Coal & Transportation. Co. et al. 
(Deposition of Robert Lyng.) 

is on the claim that I located in November, 1898. My 
claim as I located it, covered a large part of that 
spring. 

Q. Where was your upper end, or east end of your 
claim with reference to those springs where the 
Moonlight Company now gets its water? 

A. It was above the springs, that is, it was to the 
east of the springs, to the northeast, I guess, it would 
be. 

@. How did you mark your boundaries at that 
time, in November, 1898? 

A. I put up four corner stakes and center stake 
at the upper end and center stake at the lower end. 
(Continuing:) J put the name of the claim and date 
of location and my name on the stakes that identified 
the claim. I called the claim the Moonlight claim, 
and my name was given as locator. Also the date of 
the location. The date given was the date that we 
located the claim in November. The monuments and 
stakes that we erected at that -time were plainly 
visible in that locality. The stakes were driven in 
the ground and mounds built up around the base of 
the stakes so as to hold them up. We could not 
[279] drive them in very far because the ground 
was frozen. We had a pick and shovel to do that 
with, but could not drive them in as far as we would 
have done, so piled up little mounds at the base of 
the stakes to hold them up. ‘The initial stake was 
at the upper center end, that would be the east end 
center, the end towards Anvil mountain. The initial 
stake was a willow stake and marked as I have said 
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already with location notice. I mounded that monu- 
ment up with sod mound, cut the sod and threw it up 
around the stake. I have not been to that stake in 
recent years. As near as I can recall it is seven or 
eight years, I guess, at least since I have been there. 
I prospected on this claim. I prospected a little be- 
fore I located it. J discovered gold within the 
boundaries of the claim as marked by me at that time. 
I found fine gold and found sufficient indications of 
gold at that time to warrant me in holding the claim 
and further develop it. 

I know a man by the name of Andrew Jensen; that 
is, I know a man by the name of Jensen. JI am not 
sure whether his name was Andrew or not. He had 
a claim near mine. I met him after I located there, 
several months. I know a claim out there called the 
McKay Bench, also called No. 6 Good Luck. That 
claim was located close to the Moonlight claim. It 
was on the north side or west side, I suppose, it would 
be. It would be between my claim and Anvil Creek. 
I knew a man by the name of W. N. Grant. I got 
acquainted with him during the winter of 1898 and 9. 
J knew him in the fall of 1898 down at Golovin Bay, 
that was before I located my Moonlight claim. 

Q. Do you know whether or not he had a claim, or 
staked a claim out in the vicinity of yours that 
winter? A. Yes, he did. [280] 

@. Where was his claim with reference to yours? 

A. East of mine. 

Q. Do you know where his initial stake was? 

A. Wes, Sir. 

Q. Where was it with reference to yours? 
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A. It was identical with mine. 

Q. In the same mound, the mound that you had 
erected? As Nes; 

@. And what character of a stake did he have at 
that point at his initial stake. 

A. He had the same kind of a stake, willow. 
(Continuing:) I never examined it closely and never 
looked for any marks onit. I don’t know of my own 
knowledge whether there was any marks on it or not. 
I was next on my Moonlight claim after I made my 
location in November, the following spring. I think 
it was in the month of May. It may have been June 
before I went out there. It was either May or June. 
I don’t recall that I observed any notice of any kind 
or character on the stakes in the mound that I had 
evecicar 

Mr. GILMORE.—I offer in evidence a certified 
copy of the location notice of Bob Lyng’s Moonlight 
claim, it being the claim that our Grant claim ties 
to; also the filing marks on it showing the date of 
record in the recording office. 

The COURT.—It may be received in evidence, 
with the filing marks, and marked Defendants’ Ex- 
hibit 29; which said exhibit is as follows: [281] 

Defendants’ Exhibit No. 29. 
NOTICE OF PLACER LOCATION. 

Notice is hereby given that the undersigned, hav- 
ing complied with the Mining Laws of the United 
States of America, and the local laws and customs of 
the Territory of Alaska and of the Cape Nome Min- 
ing District, having this 28th day of November, 1898, 
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located and do hereby locate and claim all of ground 
within the boundary hereinafter described, for placer 
mining purposes, together with all water rights, tim- 
ber rights, rights of way and all other rights and 
privileges thereunto pertaining. 

This claim is located on Moonhght Creek in the 
Cape Nome Mining District, and its boundaries are 
particularly described as follows, to-wit: 

Commencing at the initial stake monument, where- 
on this notice is posted; thence south 330 fect to a 
stake monument being the southwest corner of the 
claim ; thence east 1320 feet to a stake monument be- 
ing the southeast corner of the claim; thence north 
660 feet to a stake monument being the northeast cor- 
ner of the claim; thence west 1320 feet to a stake 
monument being the northwest corner of the claim; 
thence south 330 feet to the initial stake monument or 
place of beginning. 

This claim shall be known as the MOONLIGHT. 


Located by: 
ROP iT. LY NiG. 
Witnessed by: 
ERIC O. LINDBLOM. 
ike YT. LYNG. 


Filed for record 9:00 A. M., December 5, 1898. 

P. H. ANDERSON, 
Deputy Recorder. 

(Recorded Vol. 1, page 128.) [282] 

Mr. GILMORE.—I also offer certified copy of 
location certificate of No. 6 Bench Anvil, or McKay 
Bench, referred to by this witness as No. 6 Below 
Good Luck; also the filing marks showing the record. 

The COURT.—It may be received in evidence with 
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the filing marks, and marked Defendants’ Exhibit 
30; which said exhibit is as follows: 


Defendants’ Exhibit No. 30. 
Anvil Creek, Jan. 2nd, 1899, Cape Nome Min. Dist. 
BENCH CLAIM NO. 6. 

I the undersigned Claim 660 feet from this stake 
northerly running parallel with claim No. 1 below 
southern side of Anvil Creek thence easterly 1320 
feet thence southerly to Moonlight Claim thence 
along Moonlight Claim to stake No. 2 thence westerly 
to point of beginning. 

ANDREW JENSEN, 
Locator. 
Witnesses: 
OTTO SCHUELER. 
E. L. SPANGGARD. 

Filed for record 1:15 P.M., Jian. 17th, 1899. 

G. W. PRICH, 
Dept. 

(Recorded Vol. 3, page 64.) 

(Witness continuing:) In May or June, 1899, I 
went out to my southeast corner stake and examined 
that point. I don’t recall whether I observed any 
other stake there at that time than my own, or not. 
Thad a mound at that point around my stake. [283] 

Q. Where did you see Mr. Grant after you made 
your location ? A. I saw him several places. 

Q. State whether or not you ever saw him on the 
claim or in the vicinity of Moonlight claim. 

A. L have. 
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Q. State whether or net you were ever on his claim, 
or what he claimed to be his claim, at that time. 

A. I was. 

@. And where did his claim le with reference to 
yours at that time? 

A. It was—it extended from my upper end in an 
easterly or northeasterly direction. (Continuing:) 
I was out on the claim several times during the sum- 
mer of 1899. I can’t say that I made an examination 
of the ground, stakes and monuments in that vicinity 
only my own claim. My best recollection is that Mr. 
Grant and I were on my claim and his claim in that 
vicinity during the summer of 1899. 

@. How well were you acquainted with Jensen— 
were you on speaking terms? A. I was. 

Q. Did you ever see him on his claim out there? 

A. I did. 

@. Where did you see him? 

A. He was camped and at work on his own claim 
adjoining the Moonlight. 

Q. What part of that No. 6 Good Luck do you re- 
member Mr. Jensen had his camp on? 

A. I don’t recollect just what part that was, it was 
on the part up towards Anvil Mountain, I think. 
[ 284] 

Q. That would be the upper end of his claim ? 

A. I think so. 

Q. About what distance from the springs was he 
camped? A. Not very far. 

@. What was he doing, if anything, there? 

A. Prospecting. 
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Q. Did you hold any conversation with him at that 
time with reference to the ground in that vicinity ? 

A. Yes, I did. 

@. Was he out there at the time you and Mr. Grant 
were there in the summer of 1899 ? A. Yes. 

Q. Do you remember whether or not he was on his 
claim the day that you and Grant were there? 

A. Yes, I think he was camped up there. 

Q. Now, do you know of a claim called No. 1 Bench 
Moonlight, did you ever hear of such a claim? 

A. Yes, I think I have. 

Q. When did you first hear of that claim, Bob? 

A. I don’t know, it might be several years since. 

(). Did you know anything about it in 1899? 

A. No, I did not. 

@. Did you ever see any stakes or monuments of 
any kind or character indicating where that claim 
was? A. I did not. 

Q. At any time in your life? 

A. Not that I can reeall. 

Q. Do you know anything of your own knowledge, 
Bob, about where that claim was located, if such a 
claim was located or marked on the ground? 

Ae No, I don’t. (265) 

(Witness continuing:) When I was out there in 
May or June, 1899, I visited all my stakes that I put 
up in November, 1899. I found my stakes standing 
as far as I can now remember. I didn’t look for 
any other stakes than my own and I don’t recall hav- 
ing seen any other stakes in May or June, 1899. 
The only claim in that vicinity that conflicted in any 
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way with my Moonlight springs claim was what is 
called No. 6 Good Luck, the one that Jensen was 
camped on in the summer of 1899. He claimed that 
the northeast corner of my claim had been moved 
over on his ground. He said that the northeast cor- 
ner of my Moonlight claim had been moved over onto 
his No. 6 Good Luek. 

Q. Was there any other claim in that vicinity that 
vou know of that conflicted with your location, your 
Moonlight location ? 

A. None that I know of; no. (Continuing:) I 
don’t remember when I parted with my title to the 
Moonlight claim, to my best recollection it was either 
in 1901 or 2. I sold out to the Pioneer Mining Com- 
pany. 

@. Now, from the time that you located in 1899, 
up to 1901 or 2, whatever time you sold to the Pioneer 
Mining Company, did anyone ever make any claim 
of any kind or character to your claim or any por- 
tion other than this claim made by Jensen to the over- 
lap of No. 6 Good Luck? 

Mr. COCHRAN.—Objected to as wholly irrelevant 
and immaterial. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

Mr. GILMORE.—I offer to show by the answer of 
the witness that he answered in substance that 
[286] no one made any claim whatever to it, there- 
by including the Pioneer Mining Company or any of 
its officials or its predecessors. 
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Mr. COCHRAN.—Objected to as wholly irrelevant 
and immaterial, 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Q. Did anyone ever assert that they bad a claim 
conflicting with yours up to the time you sold? 

Mr. COCHRAN.—Objected to as being wholly 
irrelevant and immaterial. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Mr. GILMORE.—I offer to prove by the witness’ 
answer in substance that no one made any claim to 
his knowledge, of the ground, including the plaintiff 
and its predecessors. 

Mr. COCHRAN.—We object to it on the ground 
that it is wholly irrelevant and immaterial. 

The COURT.—The objection is sustained. To 
which ruling of the Court the defendants then and 
there excepted and the exception was allowed. 

Q. Did anyone make the assertion to vou that they 
conflicted with you in any way? 

Mr. COCHRAN.—Objected to as wholly irrelevant 
and immaterial. 

The COURT.—Objection sustained and exception 
allowed. [287] 

Mr. GILMORE.—We offer to show that the wit- 
ness in answer stated in substance that no one ever 
did, thereby including the plaintiff and its predeces- 
sors. 
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Mr. COCHRAN.—I object to the offer on the 
ground that it is wholly irrelevant and immaterial. 

The COURT.—Objection sustained. ‘To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Q. Mr. Lyng, I hand you here a map, being a sur- 
vey of a portion of the Moonlight claim and the Grant 
claim, made by Arthur Gibson, on the 30th day of 
September, 1902. Just please examine it a minute. 
I direct vour attention to the point on the map 
marked Stake 1 on the easterly end of what is called 
the Moonlight claim. Please state if that was youn 
initial stake, as erected by vou in November, 1898; 
please indicate about where the springs would be on 
the claim, as shown on the map? 

A. It would be about here. 

@. Wall vou please draw a line across where the 
springs would be on the map, this being east up here 
and this being west according to the map ? 

A. Well, that would come in like this (indicating), 
something like this here; it may be a little further 
down, possibly. 

Q. Now, so as to get it in the record, will you mark 
that line X in the middle of the line, and what is your 
recollection Bob of the distance from the springs to 
the initial stake, at the time you marked it on the 
ground? [288] 

A. From my initial stake to the springs? 

Q. Yes, your best recollection now of the distance 
it would be? 

A. It would be possibly 150 feet. (Continuing :) 
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I placed three stakes at the east end of my claim in 
1898 when I staked it, one stake at each corner and 
one center stake. 

Q. Now, I direct your attention here to the Grant 
claim as shown on the map by the surveyor, at the 
point marked stake 2 and stake 5, and ask you to 
state, Mr. Lyng, whether or not at the time you 
staked the Moonlight claim in November, 1898, you 
ever staked or marked the east end of your claim run- 
ning from your initial stake to point 5 and back to 
the point which [ will mark ‘* Y,’’ when marking the 
end of your claim? 

Mr. COCHRAN.—We object to that on the ground 
that there is absolutely no evidence upon which to 
base such a question. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

Q. Did you ever incorporate the ground, at the 
time you marked the ground in 1898 from the points 
1-5 and Y in your claim? 

Mr. COCHRAN.—Objected to on the same ground 
as stated in the objection to the preceding question. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. [289] 

Mr. GILMORE.—I ask the Court to have the map 
attached to Mr. Lyng’s deposition marked for iden- 
tification. 

The COURT.—It may be marked Defendants’ Ex- 
hibit 31 for Identification. 
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Q. Did vou ever move or change the position of 
your initial stake from the time you placed it there 
in November, 1898, at any time when you owned the 
claim ? 

A. I did not. (Continuing:) I never moved any 
of my stakes. So far as I know the stakes were in 
their proper position when I sold to the Pioneer 
Mining Company. I do not recall the exact date 
when I sold. I did not employ Mr. Gibson to make 
this map. I do not think I was out on the ground 
at the time the Pioneer bought the ground. I do not 
recall whether or not I ever observed Mr. Grant work- 
ing on his claim during 1899 nor do I recall whether 
or not I observed any work done by him. I have no 
interest whatever in the result of this lawsuit. J] 
have no contingent payments and I[ have parted with 
my title to the Moonlight claim. 


‘Cross-examination. 
(By Mr. COCHRAN.) 

I have been in the vicinity of the Moonlight claim. 
or on the Grant claim, before I located it. I could 
not swear that I had been within the boundaries of 
the claim before, but I possibly had because I was 
back and forth several times before I located the 
claim. I think I named Moonlight Creek on the day 
I located the Moonlight claim. I think I originated 
the name of ‘Moonlight and also the name of the 
springs. 

I tried to make my end lines straight when I 
located. [290] As far as I know, it was a straight 
line. There were more or less willows at that point 
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and it is up hill; in places the willows are too thick 
to get through and [ might have got a little out of 
straight line in that way, but I tried to make the end 
lines as well as the side lines straight. 

Q. Now, there is nothing up there to obstruct your 
view from one point to the other? 

A. Yes, there was right there. 

Q. What was it? 

A. Well, there was willows and there was quite a 
bank up there, between the corner stake on the north 
and the center stake and the other corner stakes, so 
that the bank that is there, there is a drop off there 
and the center stake is up here (indicating), and I 
would be up on the opposite side of the bank, and I 
could, possibly, not see the stakes. 

(Witness continuing:) As far as I recollect I put 
some mounds around the center end stakes the day 
T located the claim. I think we put the corner stakes 
in the next day, either the same day or the next day. 
There was only little patches of snow here and there 
on top of the ground and the top of the ground was 
frozen. The mounds were principally moss, and we 
had cut loose some frozen stuff. We had an ax and 
pick and shovel along. It did not take us very long, 
possibly an hour or an hour and a half; I should say 
an hour and a half. We cut the stakes right there 
and wrote out the location notice there on the ground. 
I believe we did some prospecting that day. I could 
not swear now whether I did or not on that day. I 
believe we hada pan with us. Iam not sure whether 
we had or not. We prospected in the creek where 
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the spring is running, [291] where the water is 
running right near the springs where the gravels are 
exposed in several places. Jam not positive whether 
I did any prospecting the first time I was there or 
uot. J was on the ground a day or two later; my 
brother was with me and possibly another man. I 
am not sure whether anyone was with me besides my 
brother or not. I was on the trail traveling at that 
time. JI wasn’t living anywhere. Living wherever 
I stopped at night. I had a camp on Anvil Creek, 
on No. 7 Above Anvil. 

Q. And you were on the trail traveling back and 
forth between there and Nome? 

A. J thought you meant the next time I went on 
the Moonlight clam. When I made my location was 
when I was on the claim, I broke camp that day and 
went back to Golovin. 

(Witness continuing:) I had sent part of my equip- 
ment back already and I took the rest along. I was 
traveling with reindeer belonging to my brother’s 
outfit. J had sent most of my outfit back with a dog 
team, I run out of dog feed and had to send the team 
back and I don’t recollect whether I sent my tent or 
not. As far as I remember the chances are we left 
our tools and everything packed up at that time, at 
Anvil or the Beach. We stopped down at the Beach, 
I don’t know whether we stayed over night or not. 
I don’t recollect that we were to do any prospecting 
along the way. We passed through the Moonlight 
claim. We stopped and did some work there. 

Q. Now, what did the work consist of Bob? 
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A. That answer may not have been correct. I 
would state that we stopped there and I think we 
staked another claim on that day, and possibly put 
up the corner stakes, I am not sure whether we did 
ornot. Westakeda claim [292] called the Lind- 
blom claim south of the Moonlight claim. I don’t 
recollect whether we did any work on the Moonlight 
claim or not that day. We were headed for Golovin. 
We went to several other places before we went there, 
for instance we staked some more claims in this 
country. We staked six or eight more claims. I 
don’t think I returned to Nome until May or June, 
1899. I did not leave anyone in charge of the claim 
when I was gone, nor anyone to do any work for me. 
When I returned in May or June, 1899, I did some 
work on the claim and discovered gold up in the cor- 
ner where the springs are. My initial stake was the 
upper end of ‘Moonlight claim, and the claim ex- 
tended down the stream. My main object was not 
to include the springs. We included the springs. 
There was water running in there, I think, that was 
within the claim, water coming in from both sides, a 
little. We staked down the stream from the initial 
stake. My intention was to stake 1320 feet down- 
stream from the initial stake and 330 feet on each 
side. As far as I know, we staked off the claim 660 
feet by 1320 feet in form of a parallelogram; that 
was my intention. J had staked quite a number of 
claims prior to staking the Moonlight, or assisted in 
staking quite a number of claims, and stepped them 
off generally. I never tried to be reasonably ac- 
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curate, but I tried to be as near as I could, in step- 
ping off the claims. I located this claim as near as 
I could in the form of a parallelogram, 660 feet wide 
by 1320 feet long, that was my intention, and I think 
I stepped it off. In stepping off I counted it off. 
I tried to step three feet to a pace. I never taped 
the ground off at that time. I don’t recollect whether 
we set the initial stake or put up the corners first 
I tried to pace 330 feet each way from the initial 
stake. It would take 110 paces for 330 feet. [293] 
I do not think I was present when Grant made a 
location in that vicinity. I do not know whether I 
was in Golovin or not at that time. I made several 
trips out to St. Michaels and two or three up here to 
Nome. I don’t think I saw him make any location 
up there. 

Q. Now, you say Grant’s initial stake was identical 
with your initial stake? A. Yes. 

Q. You mean by that that you saw his stake there 
in the mound where your initial stake was? 

A. Yes. 

@. I believe you said you did not recollect of ever 
seeing any markings upon that stake. 

A. No, I never looked for any. 

Q. Now, someone told vou that was Grant’s stake 
did they, or did vou just conclude that was Grant’s 
stake because Grant had a claim there? 

A. Grant told me himself. (Continuing:) I don’t 
recall that I ever observed any other stakes at my 
upper corner. 

Q@. And did the Grant claim overlap your claim 2 
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A. NO. 

Q. How do you know if you never saw his corner 
stake ? 

A. Well, I am answering to the best of my knowl- 
edge. 

Q. Then, you don’t know whether it did or not. 
Bob? 

A. So far as I know it didn’t, I know his center 
stake was not inside of my lines. (Continuing:) I 
am not sure whether or not he claimed his corners 
where mine were or not. I don’t think I know a 
man by the name of Nelson who made a location near 
Moonlight claim. JI may know him. [ don’t know 
whether I do or not. [294] 

Q. Do vou know a claim called the Nelson Bench 
claim? A. No. 

@. Are you familiar with the ground lying east of 
the Moonlight claim? 

A. Familiar with the ground but not the location. 
(Continuing:) I never heard of the Napa claim or 
Depue claim until I saw it on this map. I don’ 
know what they call the claim that lies between the 
Napa and the Moonlight. I know aman by the name 
of Spanggard. I think I knew him in the winter of 
1898 and 9 in Nome. I did not know he located a 
claim in that vicinity called the Depue or Napa 
Bench. Never heard of it. I don’t recollect that J 
ever saw him up in that vicinity. I know Elizabeth 
Carlson, now Mrs. Jorgensen. I have known her up 
there for several years. IJ never saw her in the vicin- 
ity of the ground lying immediately easterly of the 
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Moonlight claim. I do not know a great deal about 
the locations in the vicinity of the Moonlight claim 
after I made my location. JI did not examine th’ 
stakes and I was not interested in the ground lying 
outside of the Moonlght claim to the easterly. I 
cannot say I ever paid any attention to the stakes ex- 
cept those in my own vicinity. I don’t know how 
many claims might have been located between Moon- 
hght claim and the Napa. I only know where the 
upper end stakes or northerly end stakes of the Grant 
claim are in a general way. I can’t say whether J 
have been to them or not, only in a general way. J 
know the general direction of his claim as he told me 
he had located it. I could not point out the spo’ 
where the stakes were located. [295] 


Redirect Examination. 
(By Mr. GILMORE.) 

Q. Wiere did Grant tell you the claim was located ? 

A. He told me it was located from my upper end 
line, extending the other way. 

@. By other way what do you mean? 

A. That would be in an easterly direction. 

Q. And then, if your claim is correctly marked on 
this map, does the Grant claim there show about 
where he indicated to you it was? A. Itedees: 

Q. Where were you when you had the conversation 
with him with reference to his claim? JI mean which 
claim were you on, yours or his? A. I don’t know. 

@. State whether or not at that time he indicated 
by pointing, the direction of his claim, which way it 
lay. am Ys; er. 
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Q. Where did he indicate his claim from with ref- 
erence to yours? 

A. Extending to the east from mine. (Continu- 
ing:) We then were in sight of his claim at the time 
he indicated. We were either on his ground or on 
Jensen’s No. 6 Good Luck. 

I am acquainted with Jafet Lindeberg. I was on 
the Moonlight claim with him in 1899 during the 
summer. I think it was in July or August, 1899, that 
we were there. J was there prospecting with him. 
We prospected near the Moonlight springs. We 
found some gold then. I found it on several occa- 
S10NS. 

My initial stake at the time I placed it on the 
ground with reference to the Moonlight springs, was 
on higher ground than the springs. It was on lower 
ground than the northeast corner. [296] It was 
uphill from the initial stake going towards the north- 
east corner of my claim; as near as J remember, it 
was fairly level or just slightly uphill for a short 
distance from the initial stake and then there was a 
pretty steep bank several feet high, possibly eight or 
ten feet high, and then it was more level again from 
there, that is slightly uphill. The abrupt rise that 
I spoke of is not so very far, as near as I can remem- 
ber it is about twenty or twenty-five feet. I indi- 
cate by letter ‘‘O”’’ on the map where the hill is. 
From the initial stake to the southeast corner it was 
going downhill; there was more or less willows there 
at that time, pretty thick bunches of willows. 

Q. Now, Mr. Lyng, you say you stepped off the 
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(Deposition of Robert Lyng.) 
claim from the upper end down what you supposed 
was 1320 fect in length? A. Yes, 

Q. Do vou know whether or not you got 1320 fect 
in length? 

A. No, I don’t. (Continuing:) I never asccr- 
tained afterwards whether or not it was a full length 
claim. Lindblom’s claim was staked below mine. 
His initial stake, that would be the upper center end 
stake, was identical with my lower center stake. 
Moonlight claim ran through his claim as well as 
mine. There was a surface stream running there 
then, before the ground was disturbed by mining. I 
don’t know where Moonlight Creek emptied into. 

In answering Mr. Cochran’s questions when I said 
I did not know of a claim lying between the. Moonlight 
and the Napa, I did not refer to the Grant claim. 
[ 297 | 

Recross-examination. 

IT sold my Moonlight claim to the Pioneer Mining 
Company and got a thousand dollars for my interest, 
which was one-third. I know Mr. McCumber, one of 
the defendants in this case, by sight. I don’t know 
that I designated my lines as shown on the map or 
not. My judgment is, if I did, I did not get a very 
straight line. I may have placed a stake wrong. I 
did not step off all the lines. There were three of 
us and one would step one way and one another. I 
am familiar with the lines of the Moonlight claim in 
a general way. Been out there a number of times. 
I don’t recollect whether I ever observed that there 
was any discrepancy in my northerly end line or not. 
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[had a talk with Jensen about the overlapping of his 
No. 6 Good Luck. All the talk we had about that 
was Jensen told me that one of his stakes was over 
on his ground. When we had the talk we were 
either on Jensen’s claim or on the Moonlight claim. 
Jensen showed me the stake. I believe it was on 
his No. 6 Good Luck. I do not know where the 
corner of the Good Luck is. I don’t know whether 
IT put my stake at the point marked XX on the map 
or not. I think my stake was marked. According 
to the map the northeast corner is only 200 feet from 
the initial stake that would make it not a full-sized 
claim; it would be a short claim. I am five feet 
eight or nine inches high. I think I can pace three 
feet. I don’t know whether I paced that line off or 
somebody else did. I paced some of the lines. The 
other two paced off some of the others. The willow 
stakes look pretty much all alike. 

Q. Did you or did you not know your stakes? 

A. I think I did. 

Q. But you don’t know the corner stakes that Jen- 
sen showed you on the Good Luck claim? 

A. I think Ido. [298] 

Q. Was it your corner stake? A. I think so. 


Redirect Examination. 
(By Mr. GILMORE.) 

T know it was Davidson that surveyed the Moon- 
light Springs in 1900 for the Moonlight Springs 
Water Company. We did not have a tape-line with 
us when we measured the claim. We used the same 
system in pacing the end that we did at the side, and 
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(Deposition of Robert Lyng.) 

if we got the side line short we also got the end line 
short. I did not do all the stepping; there would be 
one of us locating the corner, two men would be step- 
ping from the center, one in each direction, so that in 
that way we might come considerable off the straight 
line. 

Q. Now, did your claim as staked by you in No- 
vember, 1898, include all the Moonlight Springs, the 
entire springs oozing from the ground? 

A. No, I don’t think it took in all the water in this 
part (pointing to points X_X and 5). 

Q. And state whether or not it included the main 
Moonlight spring, where the waterworks now get 
their water. A. It did. 


Recross-examination. 
(By Mr. COCHRAN.) 

Jensen informed me that what he called my north- 
east corner had been moved over onto his No. 6 Good 
Luck, and showed it to me. I don’t know that I 
identified the stake as my own stake. I identified it 
as the Moonlight claim stake. 

q. It was up toward the point marked 5, wasn’t 
it? A. It was up in that direction or point XX. 

@. How far was it from the Jensen claim? 

A. I don’t recollect that. [299] 

Q. About how far, two hundred feet? 

A. I don’t know whether it was two hundred feet 
or more or less. 

Q@. You know it was on the Jensen claim though? 

A. Yes, 
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Re-redirect Examination. 
(By Mr. GILMORE.) 

Q. Now, the stake that you said Jensen pointed 
out to you, who put that stake at that place? 

A. I don’t know. 

@. You don’t know whether Davidson, the sur- 
weyor, put it there or not? 

A. I don’t know. (Continuing:) I never talked 
to Mr. Davidson about it. I never gave Mr. David- 
son or anyone else permission to move my stake. 
They did not move my stake to my knowledge. I 
could not swear that the stake Jensen pointed out to 
me had been moved at all or not. [300] 


[Testimony of Arthur Gibson, for Defendants 
(Recalled). ] 
ARTHUR GIBSON, recalled by defendants. 


Direct Examination by Mr. GILMORE. 

(). Please examine the exhibit that I hand you, 
Mr. Gibson, and state if you know what it is. 

A. I do. 

Q. Who made the blue-print? 

A. I did. (Continuing:) It was.made from sur- 
veys on the ground by me; it was partially made from 
surveys on the ground by me from survey notes made 
by me. 

Q. Is that a copy of the map furnished to Mr. 
Kingsbury of the survey of the Grant claim on Sep- 
tember 30, 1902? A. Yes. 

Mr. COCHRAN.—I would like to cross-examine 
him. 

The COURT.—Proceed. 
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(Testimony of Arthur Gibson.) 

Q. Mr. Gibson, is the line delineated to point W 
on that map a corner of the Lyng claim from a sur- 
vey made by you? A. No. 

Redirect Examination. 
(By Mr. GILMORE.) 

Q. What do you know of it, where did you get 
your information? 

A. Mr. Lyng, while Mr. Lyng was in the ground. 

Q. And you surveyed that point on that map for 
the owner of No. 6 Good Luck, didn’t you? 

Mr. COCHRAN.—Objected to as leading. 

Mr. GILMORE.—He is an adverse witness. 

The COURT.—There is nothing to show that he is 
an adverse witness. 

Objection sustained. To which ruling of the Court 
the defendants then and there excepted and the ex- 
ception was allowed. [801] 

Mr. GILMORE.—I offer the map in evidence, if 
the Court please. 

The COURT.—It may be received for illustrative 
purposes and marked Defendants’ Exhibit 31 for 
ilustration. [3802] 
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Mr. GILMORE.—I want to inform the Court that 
at the time Mr. Lyng was first examined he was to 
leave on the ‘‘Senator,’’ but for some reason he did 
not go away for a week or two and he went out to 
the claim, and I recapped him and retook his deposi- 
tion. 

The COURT.—The deposition may be read. 


[Deposition of Robert Lyng. | 
Direct Examination. 
(By Mr. GILMORE.) 

Q. Mr. Lyng, you didn’t go away from the District 
of Alaska as soon as you expected ? my, Nig: 

Q. For what reason? 

A. Well, a few matters that were not wound up 
that I stayed over for. (Continuing:) It is my in- 
tention to leave within the next few days for the out- 
side on the steamer ‘‘Senator.”’ 

Q. Since the taking of your deposition, state 
whether or not you have visited the vicinity of the 
ground in controversy in this action. 

A. Ihave. 

Q. At whose request? A. At Mr. Gilmore’s. 

Q. And when was your visit to the ground, can 
you give approximately the dates? 

A. I could not give the date, but it was some days 
after my deposition was taken, possibly a week later. 

Q. Now, at the time you visited the ground, state 
whether or [3804] not you examined any mounds 
or stakes in the vicinity of Moonlight Springs. 

A. I did. (Continuing:) I examined the initial 
stake of the Moonlight claim and the corner down 
towards Little Creek. I guess it would be the 
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southeast corner of the Moonlight claim, the claim 
that I originally staked. | 

Q. Now, Mr. Lyng, from the examination that you 
made of the ground in that vicinity, state whether or 
not the southeast corner of the Lyng claim and the 
initial stake of the Lyng claim, as found by you on 
the ground at the time you made your investigation 
recently, were in the same place as staked by you at 
the time you located the claim in 1898. 

A. Yes, sir; they were. 

Q. And where was the initial stake or mound 
found by you on your inspection with reference to 
where you put that stake and mound at the time you 
located your claim in 1898? 

A. It was in the same place. 

Q. And at that time did you observe the Moonlight 
Springs, what is known as the dam or Moonlight 
Springs on the ground? 

A. Yes, I did. (Continuing:) I don’t remember 
how many years have elapsed since I was there be- 
fore, it must be seven or possibly eight years. I 
wasn’t able to identify my northeast corner stake 
towards Anvil mountain. I saw a stake there sup- 
posed to be the northeast corner. I did not have any 
trouble in locating my initial stake or my southeast 
corner. I don’t recall now that I paid any attention, 
any particular attention, to the Grant stake in 1899 
outside of the initial stake. I [805] know that 
the Grant initial stake was identical with mine. 

Q. Referring to the southeast corner towards 
Little Creek, state whether or not you ever observed 
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any stakes of the Grant claim at that point. 
ms did. 
Q. And what character of stake was it? 
A. A willow stake. 


Cross-examination. 
(By Mr. COCHRAN.) 

I don’t remember the exact date that I located the 
Moonlight claim, but it was in the last days of No- 
vember or first days of December, 1898. I was on 
the ground again in the spring of 1899. I am certain 
that gold had been discovered on the claim. I am 
not positive about what time I made the discovery. 
Iam not positive whether I made the discovery when 
we made our location or when I returned in 1899. 

Q. State whether or not you did make a discovery 
of gold the day before or the day after you made your 
location. 

A. A discovery of gold had been made before I 
made the location and I feel certain I prospected on 
the claim and found gold before I returned to 
Golovin. 

Q. State whether or not you knew of that dis- 
covery before you located it. A. I did. 

@. And that was within the boundaries of the 
eround you located? :A. Yes, it was. 

Q. You knew this at the time you located ? 

A. Yes, sir. [806] 

@. You were not there when the discovery was 
made, were you, Bob? 

A. Not this discovery that I refer to now. 

Q. And that discovery, somebody told you they 
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had made a discovery of gold on the.claim? 

A. Yes, 

Mr. GILMORE.—And who told you? 

A. Lindblom. 

Q. Whereabouts did he indicate to you he had 
found gold? A. Right below the springs. 

Q. And do you know it to be a fact, of your own 
knowledge, that there is gold in large quantities 
where he indicated to you? 

A. Yes, I have since found gold there myself. 

(). And state whether or not the ground has been 
mined and large quantities of gold extracted at the 
point where he indicated. 

A. Yes, I have been told so. 


Recross-examination. 
(By Mr. COCHRAN.) 

Q. Now, you say Mr. Lindblom told you that he 
had made a discovery of gold on the Moonlight claim? 

A. Yes. 

Q. And you only had his word for it? 

A. At the time I made the location, yes. (Witness 
continuing:) I am not absolutely certain whether I 
panned the day following my location or not; I could 
not say. When I was out on the claim a few days 
ago I was unable to identify where my northeast 
corner was. I was at the southeast corner. [807] 
I don’t know that I saw the stake that I put there 
originally. I do not know that I recognized any of 
the original stakes. 

Q. Then, how do you recognize that as being the 
identical place where you put your southeast corner? 
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A. Well, just from where it should be, as far as I 
recollect. 

@. You might be mistaken about that, however? 

A. Well, I don’t think so. (Continuing:) It is 
swainp ground in there; there were no natural marks 
around it. The ground is practically the same for 
several hundred feet. I did not assume that to be 
the corner, because I saw the stakes; I thought that 
was Just where it ought to be. 

@. You never saw any Grant stake except the one 
at your initial stake? 

A. I would not say I never saw any others; I may 
have seen them all. I am not positive that I did. 
(Continuing:)' Grant’s initial stake was a willow 
stake. J don’t recollect whether I ever saw a willow 
stake at the northeast corner of my Moonlight claim 
or not. 

Redirect Examination. 
(By Mr. GILMORE.) 

Q. State whether or not you saw your upper 
corners of your claim in the year 1900. A, Wdnd. 

Q. Did you see the same corners in 1901? 

A. Iam not positive whether I did or not. (Con- 
tinuing:) The upper corners of my claim were 
plainly marked on the ground and easily found, in 
1900. I had no trouble in finding the same places 
where the corners stood in 1900 when I was on the 
ground recently. [3808] 

Q. State whether or not the southeast corner of 
your claim towards Little Creek was that corner that 
you recently identified as being in the same position 
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as the original corner of the claim as marked by Mr. 

Grant or indicated by Mr. Grant to you in 1899. 
A. It was. [3809] 


Testimony of Francis M. Warsing, for Defendants. 
FRANCIS M. WARSING, a witness on behalf of 
defendants, being first duly sworn, testified as fol- 
lows: 
Direct Examination. 
(By Mr. GILMORE.) 

My name is Francis M. Warsing. I am an en- 
gineer and miner. I have mined in the Nome Dis- 
trict near Moonlight and on Dry Creek. I know the 
Grant claim. I got acquainted with that claim in 
March, 1902. I was working on the Gaffney Frac- 
tion. The Gaffney Fraction is shown on Defend- 
ants’ Exhibit No. 9, the blue-print attached to the 
wall. Also No.2 East Fork. The Gaffney Fraction 
was adjoining placer claim No. 2 East Fork on 
Moonlight. I was working about four hundred feet, 
I should say, from the southwest corner of the Grant 
claim. J was living at that time a few hundred feet 
from the initial stake of the Gaffney Fraction. It 
would be near point represented by the letter ‘‘H’’ 
on Defendants’ Exhibit 9. I was lving in a board 
cabin 9x15 in size. I was in the employ of Captain 
John T. Hill at that time. Iwas his foreman. Billy 
Brittner, Van and Wagner were the men that were 
working under me. I went to work out there on the 
Gaffney Fraction in the early part of February, 1902, 
and continued to work in that place, in that vicinity 
until the 3d day of June, 1903. I continued to work 


vs. Pioneer Mining Company. ai 
(Testimony of Francis M. Warsing.) 
in that vicinity on other claims after that until the 
fall of 1904, the middle of September. I was there 
continuously during that time except during the 
winter of 1903. In 1902 I was familiar with the 
westerly boundaries of the Grant claim. I knew, 
generally, where the Bob Lyng or Moonlight Springs 
claim was. The west end of the Grant claim and the 
east end of the Lyng claim joined. The [310] 
Grant claim was northeasterly from the springs. 
At that time I was over to the mounds and monu- 
ments of the Grant claim. During this trial I heard 
the evidence of witness that the corners were marked 
by mounds and stakes with painted figures. While 
I was out there I did not observe so much the figures, 
but the stakes and mounds I did. 

I know a man named C. T. Howard. I know P. 
D. Winter and George Crawford. P.D. Winter was 
living in February, 1902, m the vicinity of No, 1 
Above on Little Creek, about fifteen hundred feet 
from the Grant claim. IJ think George Crawford 
lived with him. In the summer of 1902 I observed 
Mr. Winter and Mr. Crawford working within the 
Grant claim boundaries. They were working on the 
westerly end. They were running an open cut. I 
know where the ground in controversy is, being the 
westerly end of the Grant claim. Winter and Craw- 
ford in 1902 were working within the ground in con- 
troversy. They worked there along the latter part 
of the summer, in August, I think. I also kttow 
George Doverspike, Fred Williams, Billy Schue and 
Mike O’Leary. In the fall of 1902 I observed all of 
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those gentlemen with C. T. Howard, working on the 
Grant claim. I think it was in September, 1902. A 
short time after Crawford and Winter quit work. 
They went to work in the southwesterly end of the 
Grant claim, within the ground in controversy. I 
mark approximately the place where they were at 
work, on Defendants’ map, Exhibit 11, and mark the 
place with the figures ‘‘66’’ with a circle around it. 
Those boys at that time were living on No. 2 Hast 
Fork, Moonlight. I mark the place on Defendants’ 
map, Exhibit 11, where their cabin stood, with the 
figutes ‘‘67’’ and a cirele around it. “Thei* capm 
or habitation was about three or four hundred feet 
from mine where I lived. I visited them fre- 
quently that winter and I was there [811] at the 
place where they were working and in their works. 
They were digging shafts. They worked on several 
shafts. They commenced in the fall of 1902 and 
worked continuously until May, 1903. They were 
hoisting gravel near the shaft. I was at the bottom 
Of their shaft. 1 did not@o in them stopes. “hey 
took out six dumps. 

Q. And state to the Court approximately the size 
of the dumps as near as you can recall, if you can do 
SO. A. About 310 or 312 ten pan buckets. 

The COURT.—You said 300 10 or 12 pan buckets 
in each dump? 

A. In each dump. (Continuing:) They did sluic- 
ing and actual mining in the spring of 1903. They 
quit work in the spring of 1903 because an injunc- 
tion was filed against them. A portion of the dumps 
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were washed up, the balance remained. About five 
per cent of the dumps were washed up prior to the 
injunction that was served on them. The rest of the 
dumps were washed up in August, 1903, by Hopkins 
and Muther. 

Q. State whether or not those dumps, that is, the 
portion that was unwashed or not sluiced up, re- 
mained in plain sight, open and notorious to any 
one passing over the ground, or around the ground, 
during the months of June and J uly, up to the time 
they were washed up. 

Mr. COCHRAN.—Objected to as being a conclu- 
sion of law. 

The COURT.—Objection sustained. To which 
ruling of the Court the defendants then and there 
excepted and the exception was allowed. 

(Witness continuing:) ‘The dumps were visible. 
I know Mr. Hopkins and I know Mr. J. C. Muther 
and I also know Mr. W. H. Bard. I first saw Hop- 
kins and Muther working on the Grant claim [3812] 
in August, 1903. Mr. Hopkins worked there about 
ten days on the southwesterly end of it, near the same 
place where Howard and Doverspike had worked. 
When Hopkins quit work Muther and Bard con- 
tinued. They worked a little north of where the 
dumps were taken out and still within the ground in 
controversy. I lived out there during the month of 
September and first week in October, 1903, and I was 
in plain sight, where I was working, of the most of 
the Grant claim. There was no one else other than 
Mr. Hopkins and Mr. Bard working within the 
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boundaries of the Grant claim at that time. If the 
Pioneer Mining Company had had any men digging 
in that portion of the claim near the point ‘‘S’’ on 
the map, in the latter part of September or first of 
October, I should have seen them from where I was, 
and I did not see anyone working there digging 
shafts or doing that character of work at that time. 
There was nobody else working there at that place on 
that part of the claim, at that time. Muther and 
Bard were working at that identical time, September 
and first part of October, 1903, within two hundred 
feet of the initial stake, or the point ‘‘S.’’ Muther 
and Bard were living in the fall of 1903, Just past the 
railroad. Myr. Hopkins did not have a cabin on the 
claim while he was sluicing. Muther and Bard lived 
in the month of September and October, 1903, on the 
Grant claim in cabins just above the railroad. On 
defendants’ map, Exhibit 11, I indicate the place 
where the cabin was by the figures ‘‘68”’ with a circle 
around it. They lived there all the winter of 1903 
and 4. Inthe winter of 1903 and 4 I was an engineer 
in the Golden Gate Hotelin Nome. Mr. Muther and 
Mr. Bard were sinking holes out there and prospect- 
ing on the Grant claim, and they extracted several 
small dumps. In the spring of 1904 they sluiced 
them up. In the summer of 1904 Muther and Hop- 
kins worked the Grant claim. I [3813] was run- 
ning a gasoline engine for Roland Sutherland, near 
the Moonlight Springs. Sutherland was piping his 
water from the Moonhght Springs. Muther and 
Hopkins were working on the west end of the Grant 
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elaim, about four hundred feet from the springs. 
Roland Sutherland represented the Caribou Mining 
Company. 

In the summer of 1904 I had an option for a lease 
from Muther on the Grant claim. The option was 
for eight days. J did some work on the Grant claim 
prospecting. Sank four holes nineteen to twenty- 
four feet deep on the southwesterly part of the Grant 
claim, within the ground now in controversy. The 
cabins are not still on the ground at the point ‘‘68,”’ 
as I have shown on the map. Mr. Hopkins was 
living in those cabins at the time. I did not take up 
my option. After I gave up my option I observed 
further work done on the Grant claim in the fall or 
winter of 1904 and spring of 1905. The operations 
were carried on by Oscar Margraf and John Rieck. 
After they quit work I couldn’t say who carried the 
operations on. Rieck and Margraf started their 
work in the fall of 1904. I don’t know how long they 
continued to work there. I don’t know how many 
men were employed by Muther and Bard. While I 
was out there I visited their cabins during the time 
they were working. I used to walk over occasion- 
ally. I was there many times. 

@. Mr. Warsing, did you ever hear of a claim out 
in that vicinity called Bench No. 1 off Moonlight? 

A. I did not. 

Q. Do you know a man by the name of Andrew 
Jensen? Ay No, sit. 

Q. During all the time, from February, 1902, up 
until the spring of 1905, state whether or not you 
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ever heard or knew of any conflict between any other 
claim and the [3814] Grant claim, the part of the 
Grant claim where this work was done. 

A, Noy sit, 1 did net, 

Q. While you were working on the ground, Mr. 
Warsing, under your option from Mr. Muther, did 
any one molest you or interfere with you or complain 
that you were working on ground not belonging to 
the defendant ? 

Mr. COCHRAN.—Objected to as wholly irrele- 
vant and immaterial. 

The COURT.—Objection sustained. To which rul- 
ing of the Court the defendants then and there ex- 
cepted and the exception was allowed. 

(Witness continuing:) I knew of a tunnel that 
was constructed on that portion of the claim. It was 
started in the fall of 1904 by Margraf and John 
Rieck. I was in the tunnel in the winter of 1904 and 
). They were in about seventy feet, I should judge, 
when I was there. The tunnel was on the south- 
westerly part of the Grant claim. It was bedrock 
work. It was on that part of the ground as shown 
on the big map, Defendants’ Exhibit 11, at the point 
‘‘C”’ and between figure 1 and figure ‘‘C”’ on Plain- 
tiff’s Exhibit ‘‘A.’’ The general course of the tunnel 
was northeast. During all of the time that I was 
working in that vicinity, from February, 1902, until 
the spring of 1905, I did not see anybody else work- 
ing in that vicinity other than the men that I have 
named and the laborers that worked for them. 
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I know a claim in that vicinity called the Jerome 
Fraction. It lay ina westerly direction from where 
I was working for Captain Hill on the Gaffney Frac- 
tion. I was not acquainted with the southerly 
boundaries of the Bob Lyng claim. I knew the west 
end line of what was called the Caribou or No. 2 East 
[315] Fork claim. The Jerome Fraction adjoined 
a portion of the west end of No. 2 East Fork on 
Moonlight. On Defendants’ Exhibit 9, the blue- 
print, I can indicate the Jerome Fraction. It is 
marked in letters running from point A to T, to Y 
and W, and back to 8. _ I first knew that claim in the 
summer of 1902. I have no interest in the result of 
this lawsuit or any interest in the ground in contro- 
versy. During the time that Mr. Hopkins and Mr. 
Bard were sluicing the dumps, that were left by 
Howard and Doverspike in August, 1903, they used a 
small gasoline engine and pump. They had their 
gasoline engine and pump down near the Moonlight 
Springs. 

Cross-examination. 
(By Mr. COCHRAN.) 

I was foreman for Captain Hill, prospecting and 
drifting on the westerly portion of the Gaffney Frac- 
tion. I started to work there the latter part of 
February or first of March, 1902, and continued to 
prospect until the 30th day of June, 1903. I quit 
work then for Captain Hili altogether and came to 
Nome. I went to work at the Golden Gate Hotel 
after that, and worked twenty days in the month of 
June. I don’t recall just at this time what I did do 
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after that. I mined on St. Michaels creek in the 
early spring of 1904. After I quit work in the 
Golden Gate in June, 1903, I don’t remember just 
now what I did do. J worked on part of the Congre- 
gational Church parsonage. After that I went to 
work at the Golden Gate. I helped to build the 
Golden Gate. J don’t know whether I was in town 
during the winter of 1903, or not. 

Q. Now, the fact of the matter is you don’t know 
of your own knowledge whether or not Louis Steven- 
son, in the fall of 1903, was over in this portion of the 
Bench claim No. 1 on Moonlight and did any work? 
[316 | 

A. I never saw them. (Continuing:) I couldn’t 
tell you where I was in the month of September, 
1903. I was not out there for Captain Hill in Sep- 
tember, 1908. I have no idea at this time where [I 
was in the month of September. 

Q. You are mistaken about September, 1903, in 
saying that Louis Stevenson couldn’t have had any 
men there? 

A. I don’t know anything about that in Septem- 
ber, 1903. I never saw them there. 

Q. You were not around there in September, 1903, 
were you? A. I think I was. 

Q. You don’t know whether you were out there in 
September, 1903, do you Frank? 

A. I was out there with Billy Brittner. 

Q. Just went out there and came back? 

A. He owned a small fraction out there. 


